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PREFACE. 


Mr  principal  object  in  publishing  the  following 
work,  has  certainly  been  to  prove  industry,  and 
to  shew  that  I  do  not  wish  to  hold  any  office  as  a 
sinecure.  I  cannot  however  but  think,  that  it  may 
be  useful  to  the  younger  members  of  the  bar, 
who  may  wish  to  gain  some  general  knowledge  of 
the   civil  law. 

It  is  surprising  how  few  gentlemen  of  the  legal 
profession,  (excepting  those,  and  they  are  not 
numerous,  who  have  studied  in  Scotland),  are  ac- 
quainted  with  this  science,  notwithstanding  the 
encomiums  bestowed  on  it  by  Lord  Hardwicke 
and  Lord  Mansfield,  and  the  constant  references 
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to  it  in  the  books  of  reports.  I  have  always  as- 
cribed this  defect  not  to  want  of  diligence,  but  to 
the  nature  and  quality  of  the  treatises  on  the  sub- 
ject, for  in  quantity  and  number  they  are  abundant. 

Domat  is  calculated  for  the  meridian  of  France. 
Ayliffe's  work,  though  learned,  is  dull  and  tedious, 
and  stuffed  with  superfluous  matter,  delivered  in  a 
most  confused  manner;  the  beautiful  sketch  of 
Mr.  Gibbon  is  too  short,  and,  like  all  his  writ- 
ings, presupposes  rather  than  conveys  knowledge : 
Woods's  Institute,  though  an  excellent  work  for  the 
student,  pursues  a  method  not  familiar  to  the 
English  Lawyer.  Taylor's  Elements,  though  highly 
respectable,  are  filled  with  heterogeneous  matter, 
amidst  which  the  civil  law  seems  to  be  consider- 
ed but  collaterally,  insomuch  that  he  has  acquired 
from  Gibbon  the  character  of  a  learned,  spirited, 
but  rambling  writer.  Lastly,  Heieneccius,  an  au- 
thor  powerful    in  erudition,   by    a   German   dress 

and  sectional  form,  disgusts  the  English  eye. 

•  ♦■ 

It  occurred  to  me,  therefore,  that  a  short  work, 
in  the  method  and  order  adopted  by  Mr.  Justice 
Blackstone,  in  bis  Commentaries  on  the  Laws  of 
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England,  as  nearly  as  the  spirit  of  the  two  laws 
would  possibly  allow,  might,  by  the  familiarity 
of  its  order,  entice  the  student  of  the  common 
law  to  take  at  least  a  cursory  and  general  view 
of  this  more  ancient  code,  when  the  conciseness 
of  the  sketch  could  not  possibly  encroach  on  his 
time.  If  the  text  be  still  uninteresting  to  him, 
perhaps  some  of  the  notes,  as  far  as  they  relate 
to  the  statute  law,  or  contain  any  new  matter,  may 
engage  his  attention.  I  have  called  it  the  substance 
of  lectures,  because  the  reader  must  naturally  sup- 
pose, they  were  longer  when  delivered,  much  having 
been  omitted  which  was  adapted  only  to  academical 
research,  and  classical  inquiry.  I  am  aware  that  an 
objection  may  be  started  (the  very  converse  of  those 
above  mentioned  to  the  prolixity  of  civilians)  viz. 
to  the  brevity  of  the  work.  From  those  deeply 
versed  in  the  civil  law,  the  objection  is  fair,  nor 
is  it  supposed  that  it  can  be  of  use  to  them, 
except  as  an  abridgment,  in  adjumentum  memoruB. 
But  it  would  come  with  a  bad  grace  from  the 
idle  theorist  who  has  not  industry,  or  the  busy 
practitioner  of  common  law,  who  has  not  time 
to   peruse  works  of  greater  length,   and   for  such 
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it  was  principally  intended,  that  he  who  runs 
may  read*.  Prolmtj  would  have  given  little 
trouble,  conciseness  gave  much.  Quotation,  and 
indiscriminate  transfusion,  would  have  swelled  the 
work,  with  moderate  pains;  but  compression  and 
selection  of  points  really  important,  were  attend- 
ed with  considerable  labour. 

In  short,  my  hope  has  been  that  the  student 
at  the  inns  of  court,  after  perusing  the  inimita- 
ble commentaries  on  the  law  of  our  own  coun- 
tries, might  be  tempted  to  look  into  an  epitome 
of  the  civil,  not  presuming  to  any  the  smallest 
emulation  in  merit,  but  whose  comparative  ex- 
tent is  proportionate  to  the  comparative  impor- 
tance of  the  two  laws   to  him. 

The  English  forum  sometimes  treats  the  study 
of  the  civil  law  with  levity,  but  may  its  disci- 
ples be  permitted   to  say,  that   it  never  was  de- 

*  If  deeper  research  be  desired,  the  parts  of  the  Corpus 
Juris  Civilis  to  be  read  on  each  subject,  are  mentioned  in 
the  respective  Chapters,  so  that  while  conspicuous  remark- 
able portions  are  selected  and  abridged,  a  general  course  of 
CiTil  Law  is  pointed  out. 
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spised  but  by  those  who  were  ignorant  of  it. 
The  very  numerous  cases  in  our  books  of  re- 
ports, referred  to  in  the  following  pages,  in  which 
the  utility  of  this  knowledge  was  eminently  con- 
spicuous, are  so  many  irrefragable  proofs  of  its 
advantage   to  the  common   lawyer. 

In  this  second  edition  the  author  has  greatly 
compressed  that  part  which  treated  of  the  eccle- 
siastical law  of  Ireland  (which  he  is  now  publish- 
ing separately  in  that  country)  and  has  supplied 
its  .place  by  enlarging  on  the  law  of  the  admi- 
ralty, and  shewing  its  connection  with  the  civil 
law. 
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CHAPTER  L 


ON  THE  UTILITY  OF  THE  STUDY  OP  THE  CIVIL 

LAW. 

The  lustre  of  the  Roman  name,  which  has 
dazzled  all  succeeding  ages  bejond  their  hope  of 
competition,  was  not  confined  to  arms.  It  was 
the  peculiar  glory  of  the  nation  which  subdued  the 
world,  to  furnish  mankind  with  a  code  of  laws, 
containing  the  most  perfect  system  of  justice  and 
equity  between  man  and  man,  which  has  ever  been, 
produced  by  human  invention.  J  say  between 
man  and  man,  to  avoid  the  exceptions  which 
may  possibly  be  taken  to  its  public  regulations, 
as  fraught  with  an  arbitrary  spirit.  And  when  it 
is  called  the  most  perfect  of  human  codes,  the 
epithet  means  not  to  assert  an  entire  freedom  from 
defects,  which  must  be  incident  to  every  human 
institution.     But   this  we  may  affirm  with  safety, 

(1)  These  were  delivered  as  Praketimts  in  the  UniTersity 
of  Dahlin,  which  circumstance  will  explain  sotne  passages 
therein. 
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that  as  a  collection  of  written  reason ;  as  a  great 
body  of  principles,  founded  in  natural  equit)r(2), 
it  has  no  rival.  The  general  excelieAce  of  its 
rules,  and  justice  of  its  decisions,  have  extorted, 
from  all  the  nations  of  Europe,  an  acknowledg- 
ment of  its  pre-eminence.  They  have  in  conse- 
quence either  adopted  it,  as  their  own  municipal 
law;  or,  where  circumstances  and  events  forbade 
to  general  an  adinission,  have  been  glad,  in  all 
cases  where  their  own  laws  were  silent  or  imper- 
fect, to  search  out  the  dictates  of  natural  equity, 
in  the  illustrations  of  this  code.  Hence,  though 
the  phrases  civil  and  municipal  are,  in  strictness 
of  speech,  synonymous,  yet  the  law  of  Rome  (as 
if  the  world  was  yet  one  state  under  its  dominion) 
has  emphatically  vindicated  to  itself  the  title  of  the 
civil  law. 

That  it  has  obtained  this  pre-eminence,  we  shall 
not  wonder,  when  we  reflect  on  the  superior  ad- 
vantages which  attended  its  formation.  Most  laws 
(not  excepting  those  of  England)  have  been  imma- 
turely  born  in  the  early  times  of  rudeness  and  bar- 
barity, and  receiving  their  accretions  from  chance,  or 
sudden  emergency,  appear  deformed  masses,  com- 
posed of  ill-jointed,  ill-proportioned  members ;  the 
laws  of  shreds  and  patches. 


(3)  Ai  a  pattern,  therefore,  it  must  be  admired  and  conaolt- 
•d,  6?ea  where  it  has  no  binding  force. 


Chap.  1.]  Of  the  CivU  Law.  Z 

With  US|  the  most  liberal  constructions  and  in*^ 
terpretations  of  the  law  by  judges,  perpetual  new 
acts  of  the  legislature  on  the  spur  of  the  occasion, 
together  with  the  creation  and  advancement  of  se- 
parate courts  of  equitjy  have  been  necessary  to  sup- 
port a  structure,  which,  barely  sufficient  for  conve- 
nience, never  can  admit  much  beauty.  Far  difierenc 
was  the  fortune  of  the  civil  law.  It  originated  in 
times  of  the  highest  civilization,  the  offspring  of 
philosophy(3)  and  science.  The  compilers  of  it, 
though  at  the  bead  of  the  legal  profession,  were  not 
mere  lawyers,  but  philosophers  and  statesmen.  Nor 
were  they  confined  to  the  resources  of  their  own 
minds.  The  labors  and  compilations  of  many  ages 
and  countries,  beginning  with  the  foundation  of 
Grecian  legislative  wisdom,  afforded  them  power- 
ful auxiliaries.  Under  their  auspices,  the  Insti- 
tutes of  Justinian  appeared  in  all  the  beauty  which 
method,  arrangement,  and  even  the  ornaments  of 
style,  could  add  to  the  natural  charms  of  truth  and 
equity. 

It  should  seem  scarcely  necessaty  to  state  more 
than  has  been  premised,  in  order  to  establish  the 
object  of  my  present  Prselection,  which  is  to  point 
out  the  utility  of  studying  the  civil  law,  and  to 
shew,  that  the  labor  of  its  disciples   will   not  be 

(3)  It  IB  amusing  to  observe,  how  the  principles  of  the  phi- 
losophy of  the  Ancients,  especially  of  the  Stoic  Discipline* 
shew  tbemselFes  freqaentlj  throughoat  this  Code. 
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ill  bestowed.  To  use  the  language  of  ao  eminent 
author,  did  we  find  nothing  in  this  law  but  a  more 
thorough  knowledge  of  the  great  principles  of 
Justice— 'a  more  accurate  delineation  of  the  bounda- 
Fies  between  right  and  wrong—- a  series  of  excellent 
rules  applicable  to  our  own  conduct,  amd  to  all  the 
afiairs  of  human  life— sublime  and  elevated  notions 
of  philosophy  and  religion— it  surely  must  be  enti- 
tled to  the  highest  place  in  our  esteem.  Will  the 
Uberal  mind  deny,  that  such  an  investigation  must 
be  amply  repaid  ? 

But  exclusive  of  its  abstract  theoretical  excel- 
lence, this  study  offers  the  most  signal  aids,  both 
in  the  transactions  of  individuals,  and  in  the  inter- 
course of  nations* 

In  the  first  place— *the  civil  law  is  an  excellent 
repository  of  those  rules,  which  ought  to  guide 
the  natural  conduct  of  states,  and  contains  in  its 
bosom  the  law  of  nations,  as  well  as  of  nature.  It 
is  evident  that  nations,  in  their  transactions  with 
each  other,  must  have  a  common  appeal  to  the  law 
of  nature  and  right  reason.  But  this  is  originally 
an  unwritten  standard.  The  philosophic  Roman 
legislator  may  be  said  to  have  reduced  it  to  writing, 
and  the  world  has  decreed,  that  to  his  rules,  as 
declaratory  and  explicative  of  the  law  which  right 
reason  has  dictated  to  nations,  the  appeal  shall  lie. 
It  becomes  therefore  a  science  absolutely  essential 
to  the  statesman  and  negotiator.     No  where  will 
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they  find  the  rights  of  ambassadors,  the  laws  of 
war,  the  rules  of  foederal  construction,  so  well  or  so 
accurately  laid  down(4). 

Grotius,  and  other  writers  on  public  law,  have 
drank  deep  of  these  springs,  and  acknowledged 
their  obligations  to  the  Roman  code.  It  is  im- 
possible for  us  eyen  to  understand  the  technical 
language  or  mode  of  reasoning  of  foreign  powers, 
without  reference  to  this  law.  Some  writers(5) 
have  imputed  that  superiority  in  negotiation  which 
foreigners,  particularly  the  French(6),  claim  over 
OS,  to  their  superior  knowledge  of  the  civil  law. 
They  probably  attribute  too  much  efficacy  to  a 
favourite  study,  but  that  this  comparative  igno* 
ranee  must  have  its  effect  can  scarcely  be  doubted. 
How  is  that  man  qualified  to  settle  and  confirm  a 
treaty,  who  does  not  know  the  subsequent  con- 
struction which  it  may  admit,  or  the  rules  which 
are  to  guide  and  govern  its  interpretation  ?     How 

(4)  In  fii$  qua  sola  ratio  commendai,  a  Jure  Romano  ad 
Jus  Gentium^  tuta  fit  coliectio,  says  Bynkershoek,  2  J.  PaU 
Cap.  14. 

•On  the  civil    law,  says  Sir    William   Scott^   great  part    of 
the  law  of  nations  is  founded. — Judgment  on'  the  Swedish  Case 
of  Convoy,  1799. 

(5)  E.  G.  Ayliffe. 

(6)  This  superiority,  if  true,  has  heen  probably  owing  to 
the  nature  of  their  government — ^better  formed  for  secrecy 
and  dispatch  than  ours. 
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can  we  answer  the  claims  and  manifestos  of  other 
nations,  if  delivered  in  phrases,  and  resting  upon 
principles  and  rules  of  argument  with  which  we 
are  unacquainted(7)  ?  Leagues  and  alliances, 
tariflb  and  pacts  of  commerce,  treaties  of  peace, 
and  proclamations  of  war,  all  the  disputes  in  Eu- 
rope about  the  right  of  succession  and  limits  of 
territory(8),  have  such  a  reference  to  this  law, 
that,  without  some  acquaintance  at  least  with  its 
outline,  modern  history  is  unintelligible. 

Having  discussed  the  advantage  of  this  pursuit 
in  public,  we  proceed  to  speak  of  its  use  in  private 
affiiirs. 

If  we  regard  the  Continent,  proofs  are  unne- 
cessary ;  a  momentary  view  will  suffice.  The  civil 
code,  among  most  continental  nations,  is  the 
common   law  of   their  land,   and   g^erns  all   the 

(7)  A  remarkable  instance  was  offered,  not  many  years 
0inoe,  of  the  utility  of  this  knowledge  upon  such  occasions, 
by  that  prodigy  of  universal  science,  Lord  Mansfield,  the 
dawn  of  whose  celebrity  was  not  a  little  brightened  by  the 
answer  to  the  Prussian  manifesto,  relative  to  the  Silesian  loan 
about  1753,  in  the  composition  of  which  answer  he  had  a 
principal  share. 

(8)  Add  the  discussion  of  such  disputes,  as  whether  wars 
have  been  commenced  justly — proclaimed  in  due  form? — 
whether,  in  the  conduct  of  them,  the  laws  of  war  have  been 
observed  ?  all  which  points  are  decided  by  the  law  of  nations, 
whose  best  expositor  is  the  civil  law. 
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transactions  of  indinduals  with  each  other,  when* 
ever  it  is  not  modified  and  controlled  by  positive 
ordinances,  or  opposed  by  constant  usage  to  the  con« 
trary ;  and  from  its  principles  light  is  borrovred,  if 
the  positive  statute  laws  are  ambiguous  or  imper- 
fect(9).  This  is  the  case  particularly  in  Holland, 
and  all  the  United  Provinces(lO),  where  it  has  ob- 
tained a  greater  authority  than  in  any  other  country, 
perhaps  on  account  of  the  excellent  laws  of  trade 
which  it  furnished  to  that  commercial  nation.  The 
practitioners  in  their  courts  refer  to  the  Roman 
edicts  with  the  same  familiarity  with  which  we 
speak  of  an  act  of  parliament (1 1). 

In  Germany,  the  assessors  or  judges  of  the  lot- 
perial  chamber  (which  is  the  supreme  court  of  the 
Empire)  swear,  upon  entering  into  their  office, 
that  they  will  judge  all  causes  according  to  the 
ordinances  of  the  Empire,  or  in  defect  of  them, 
according  to  the  Roman  civil  law;  and  all  writers 

(9)  So,  often  in  England.  Take  this  example :  As  to  th# 
distribations  of  intestates'  effects,  where  our  laws  are  ambigu- 
oas  or  not  sufficiently  express,  oar  courts  are  chiefly  guided  by 
the  doctrine  of  one  of  Justinian's  no?e)s. 

(10)  Especially  Friseland. 

(11)  The  Senatus  Consnltum  TertuHianem,  or  the  Lex 
Falcidia,  is  as  well  known  to  them,  as  the  Statute  of  Frauds, 
or  Entails,  is  to  us.  See  a  memorable  instance  in  Bynker* 
shoek,  on  the  question,  Whether  the  widow  may  marry  intra 
annum  hutu9  in  Holland  t 
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agree,  that  it  is  the  common  law  of  the  £mp]re(12), 
though  it  prerails  less  in  the  northern  parts,  espe- 
cially among  the  Saxons,  than  elsewhere(ld). 
The  same,  with  little  alteration,  may  be  said  of 
France.  It  is  not  always  by  the  express  letter  of 
any  law  in  the  Roman  code,  when  they  do  resort 
to  it,  that  the  tribunals  of  Holland  and  Germany 
are  governed ;  the  letter  may  not  extend  to  the 
particular  case ;  it  is  then  by  analogy  and  deduc- 
tion that  they  derive  light  from  its  principles. 
Thus  the  lex  de  pauperie  may  in  its  letter  be  con- 
fined to  damage  done  by  the  cattle  of  another, 
but  in  its  equity  and  its  reasoning,  is  extended 
to  damage  done  by  another's  ship  or  boat.  The 
lex  aquilict^  even  if  it  had  not  mentioned  shipping,  * 
would  be  construed  in  its  reasons  to  apply  to  na- 
vigation; and  this  method  must  always  be  kept 
in    mind   by   the   English   lawyer   or  judge,  who 


(12)  The  several  districts  and  divisioBS  of  the  Empire  have 
their  respective  constitations,  ordinances,  and  provincial  cus- 
toms j  but  these  are  all  in  subordination  to  the  civil  law,  are 
expounded  bj  it,  and  when  thej  are  silent  or  deficient,  that 
law  is  always  introduced. 

(13)  The  Imperial  chamber  consists  of  the  counts  and 
barons,  who  are  called  presidents,  and  their  assessors.  These 
assessors,  who  are  in  fact  the  judges,  (the  presidents  in  gene- 
ral not  being  acquainted  with  the  laws)  are  required  to  be 
well  informed  in  the  civil  and  canon  laws,  and  have  usually 
spent  a  considerable  time  in  the  study  of  those  laws  in  their 
universities. 
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to  deri?e  use  and  advantage  fron  the  crril 


law. 


If  we  turn  to  Italy,  we  see  indeed  the  VenetianSy 
who  always  maintained  their  liberties  against  the 
Roman  emperors,  partially  adhering  to  their  own 
laws,  and  rejecting  even  wisdom,  when  moving 
from  a  hostile  region.  Bot  in  the  papal  territories, 
and  more  especially  in  the  city  of  Rome,  where  the 
canon  law  might  expect  undisputed  supremacy,  it 
frequently  gives  place  to  its  celebrated  rival  which 
reigns  even  in  the  Roman  Tota(l4).  In  the  othor 
European  states,  admitted  in  diflerent  d^rees,  it 
stands  the  interpreter  of  municipal  law,  and  points 
the  road  to  judicial  station.  Even  in  our  neigh- 
bouring kingdom  of  Scotland,  the  form  and  prac- 
tice of  the  civil  law  are  observed  in  all  their  pro- 
ceedings; and  not  many  years  since,  this  know- 
ledge was  universally  coveted  by  the  gentlemen  of 
that  country,  even  those  unconnected  with  pro- 
fession, not  merely  as  an  avenue  to  profit,  bot  as 
a  most  useful  exercise  of  the  understanding.  If  then 
we  have  any  commercial  or  other  intercourse  with 
foreign  nations,  if  we  would  wish  to  understand  their 
history,  policy,  or  constitution,  here  is  the  proper  and 
necessary  clue  to  guide  our  steps. 

Its  benefits,  within  our  own  national  domestic 
sphere,  are  next  to   be  estimated  in  the    balance. 

(14)  The  Roman  rota  reeeniblet  oar  court  oTchaBeerj.  ^ 

Vol.  I.  2 
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In  the  courts,  military,  maritime,  and  ecclesi- 
astical, its  predominance  is  unirersallj  known. 
The  first  are  by  disuse  almost  fallen  into  oblivion  ; 
but  the  jurisdiction  of  the  court  of  admiralty  in 
England  is  of  great  moment  and  extent,  and  in 
it  the  knowledge  of  the  law  of  nations  (the  great 
expounder  of  which,  as  has  been  observed,  is  the 
civil  law)  is  most  essentially  necessary.  In  all  suits 
to  which  the  ecclesiastical  courts  are  competent, 
the  civil  law  has  great  influence.  In  testamentary 
causes  it  rules.  Undoubtedly,  in  many  cases, 
common  and  statute  laws  will  interpose  their  power 
in  the  form  of  prohibition,  but  still  the  subjects 
over  which  those  courts  have  a  peculiar  jurisdiction 
are  exceedingly  numerous ;  over  this  extensive 
field,  the  civil  and  canon  laws  bear  united  sway ; 
the  former  usually (15)  paramount,  the  current 
of  the  latter  defying  pursuit  without  a  previous 
knowledge  of  its  parent  stream,  on  whose  model 
it  was  formed,  and  from  whose  sources  it  has  copi- 
ously borrowed. 


(15)  Indeed  perfectly  so  in  the  courts  military  and  maritime, 
and  in  testamentary  causes  in  the  ecclesiastical. 

Mr.  Reeves  observes,  that  when  the  court  of  admiralty 
was  erected,  the  laws  of  Oleron  constituted  a  national  code 
of  maritime  law  for  the  direction  of  that  court,  and  what- 
ever was  defective  therein  was  supplied  from  that  great  foun- 
tain of  jurisprudence,  the  civil  law,  which  was  generally 
adopted  to  fill  up  the  chasms  that  appeared  in  any  of  the  mu- 
nicipal customs  of  modem  Europe. 
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An  endeavour  to  persuade  the  common  lawyer 
to  prosecute  the  theme  of  our  present  commen- 
dation, may  he  thought  to  admit  more  difficuitj. 
It  would  certainly  be  pedantic  to  deny,  that  many 
lawyers  may  and  do  reach  the  summit  of  wealth 
and  reputation  without  its  aid.  A  certain  techni- 
cal knowledge,  assisted  by  exterior  qualities  or 
fortunate  events,  may  often  acquire  the  smiles  of 
fortune  and  of  fame.  But  still,  it  will  be  true, 
that  the  man  whose  philosophic  ambition  aims  at 
something  beyond  the  skill  of  an  able  attorney; 
Qui  vult  rerum  cognoscere  causas;  who  with  a 
scholar's  mind,  wishes  to  know  the  rudiments  and 
origin  of  the  rules  laid  down  for  his  instruction, 
ought  to  be  a  disciple  of  Justinian  as  well  as  of 
Coke(16).  How  is  this  position  (it  may  be  asked) 
consistent  with  a  truth  universally  known,  that 
the  foundations  of  the  common  law  were  laid  in 
the  feudal  system?  Feudal  principles,  indeed, 
supplied  the  foundations,  but  were  utterly  incom- 
petent to  the  superstructure.  They  breathed  only 
war.  Strangers  to  commerce  and  the  arts  of  peace, 
they  regarded  landed  property  in  the  hands  of  th§ 
vassal,  only  as  the  instrument  of  military  strength. 


(16)  The  great  judge,  who  with  so  much  glory  presided 
at  the  head  of  the  law  for  one  and  thirty  years,  has  mani- 
fested to  the  world  how  much  the  mind  of  the  common 
lawyer  (often,  in  former  times,  too  narrow  and  confined) 
may  be  liberalized  and  extended,  by  a  previous  knowledge 
of  morals  and  of  the  prietorian  law. 
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and  the  source  from  whence  the  lord  derived  his 
supplies.  Oo  contracts,  covenants,  obligations, 
those  vast  fields  of  modem  controversy ;  in  short, 
on  all  things  called  in  the  metaphysical  lan- 
guage of  some  legal  writer8(17),  things  purely 
ra<tana/(18),  that  system  was  silent.  To  these  de- 
ficiencies 4he  full  treasures  of  Imperial  jurispru- 
dence offered  a  ready  supply.  It  was  eagerly(19) 
grasped,  and  all  the  learning  of  our  early  writers, 
firacton,  Brit  ton,  and  Fleta,  upon  these  sulgects, 
shines  in  borrowed  plumes.  In  process  of  time, 
when  the  rude  spirit  of  ancient  chivalry  was 
calmed,  when  the  shackles  upon  alienation  were 
struck  off",  and  wiser  policy  calling  the  attention 
of  the  nation  to  its  commercial  advantages  and 
insular  situation,  expanded  our  sails  over  every 
field  of  the  ocean,  a  new  series  of  transactions 
arose  amongst  men — ^new  subjects  of  controversy 
— new  sources  of  litigation  and  difficulties,  which 
found   no  resolution  in  feudal  regulations.     Hence 

(17)  Ayliflfe— Wood,  &c. 

(18)  Entia  rationis;  moral  entities— Fufe  Puffendorf*s 
Introduction, 

(19)  This  law  was  the  faTOurite  of  churchmen,  who,  in 
fact,  formed  great  part  of  the  lawyers  of  the  time,  and 
thence  it  is  no  wonder  that  it  should  insinuate  itself,  by  in- 
sensible degrees,  into  the  English  jurisprudence. 

The  maxims^  ruhs^  and  reasonings  of  the  civil  law,  have 
often  been  adopted,  or  used  by  way  of  iUuitration^  by  oiu 
common  lawyers. . 
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much  of  the  civil  law,  which  had  diffusivelj 
treated  of  these  matters,  was  incorporated  with 
our  own,  though  by  long  use  the  debt  is  forgotten, 
and  we  are  apt  to  consider  it  as  part  of  our  ori- 
ginal stock(20).  If  we  add  to  these  observations 
one  further  consideration,  that  great  part  of  the 
business  of  these  countries  is  done  in  courts  of 
equity,  whose  rules  and  practice,  for  the  most  part, 
trace  their  descent  from  the  Roman  forum,  and 
that  in  Ireland,  no  distinction  is  made  between 
the  common  and  the  equity  lawyer,  there  will 
not  appear^much  room  for  contemning  in  the  tem- 
poral courts  the  knowledge  of  the  civilian(21). 

These  considerations  induced  me  to  make  the 
experiment,  whether  an  attempt  to  read  a  course 

(20)  Because,  after  this  insinaation  and  incorporation, 
the  distinction  does  not  appear — and,  because  it  derives  its 
binding  anthority  from  ourselves.  Besides  these  ideas,  manj 
others  have  been  evidently  taken  from  the  civil  law,  E.  O. 
Informations  ex  ofido  by  the  Attorney  General,  and  felons 
not  having  counsel,  and  witnesses  for  them  formerly  not 
having  been  sworn;  but  the  instances  are  so  numerous,  that 
I  must  refer  the  reader  to  the  following  work  at  large,  where 
he  will  find  them  in  every  page. 

(21)  I  scarcely  ever  yet  have  met  with  a  point  not  con« 
nected  with  the  feudal  law,  on  which,  if  English  law  books 
did  not  satisfy  the  doubt,  I  have  failed  to  find  its  resc^ution 
in  the  civil  law.  Take  one  instance  which  has  just  occurred 
to  me,  and  on  which,  perhaps,  there  is  no  decided  case  in 
our  books— that  of  marksmen  to  a  will  of  lands,  witnesses 
that  cannot  write! 
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of  lectures,  instituting  a  comparison  between  the 
Roman  and  English  laws — expounding  the  former, 
and  marking  the  rules,  principles  and  practice, 
which  it  has  transmitted  to  the  latter,  might  be 
acceptable  to  the  public  and  the  University.  That 
forensic  studies  are  very  properly  made  a  branch  of 
university  learning,  has  been  ably  argued  by  the 
celebrated  commentator  on  the  Laws  of  England^ 
and  every  plea  which  can  hold  for  introducing 
into  this  place  the  study  of  the  common,  has  ten- 
fold force  when  applied  to  the  civil  law ;  accord- 
ingly Professor  Hallifax  at  Cambridge,  and  Dr. 
Beaver  of  Oxford,  have  lately  obliged  the  world 
with  a  sketch  of  their  labours  in  this  department. 
But,  above  all,  the  learned  professor  of  Glasgow, 
receiving  the  additional  encouragement  which 
must  attend  this  study  in  a  kingdom  where  it  so 
nearly  approximates  to  the  municipal  law,  has  ac- 
quired most  deserved  celebrity,  and  has  attracted 
many  of  the  youth  of  this  country,  as  well  as  of 
England,  within  the  sphere  of  his  instruction. 
Without  pretending  to  vie  with  such  illustrious 
names,  I  shall  have  the  satisfaction  of  reflecting, 
that  I  have  at  least  endeavoured  to^  prevent  the 
office  I  hold  from  being  a  sinecure,  and  have  set 
9n  example  of  labour  to  future(22)  and  more  able 

(22)  Far  be  it  from  the  writer,  to  insinuate  any  thing  in 
the  most  remote  degree  against  his  predecessors — their  avoca- 
tions— their  tenure  being  only  biennial ;  their  professions, 
which  must  have  called  their  attention  to  studies  very  dif- 
ferent from  those  of  the  law,  shew  sufficiently  why  they 
could   not  have  much   applied  to  this  business. 
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professors,  who  may  deprive  the  wandering  student 
of  ererj  reasonable  pretext  for  seeking  this  know- 
ledge abroad  ;  whither,  in  most  branches  of  learu^ 
iiig  however,  not  so  much  necessity,  as  prejudice 
in  disfavour  of  their  own  nation,  added  to  the 
pursuits  of  pleasure  and  Jove  of  travel,  usually  lead 
them.  Much  has  been  done  in  the  .medical  line 
to  overcome  the  necessity  of  resorting  to  the 
schools  of  our  indefatigable  northern  neighbours. 
Let  it  be  a  pattern  to  jurisprudence. 

Before  I  conclude,  permit  me  to  make  some 
annotations  on  the  objections  which  may  possibly 
occur  to  the  utility  of  such  a  course  of  lectures, 
as  well  as  to  the  advantages  of  this  study  in  gene- 
ral. These  may,  I  think,  be  reduced  to  three. 
The  first  is — ^That  many  heads  of  the  civil  law  are 
now  become  mere  matters  of  curiosity,  nothing 
analogous  to  them  existing  in  modem  institutions. 

Undoubtedly,  that  professor  would  act  errone- 
ously, who  should  employ  the  same  time  and  la- 
bour in  treating  of  obsolete  doctrines,  such  as  ser- 
vitude, adoption,  and  legitimation,  which  would 
be  required  by  subjects  still  forming  considerable 
branches  of  the  jurisdiction  of  our  modern  courts, 
for  example — marriage  and  testaments.  But, 
surely,  the  objection,  that  the  former  enquiries 
are  useless,  could  no  where  be  more  unfortunately 
urged,  than  to  the  academic.  Enquiries,  which 
tend    to    illustrate    Roman    history    and    antiqui- 
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tie8(23),  and  to  ezplaia  nbmberless  passages, 
words  and  phrases  in  classic  authors,  can  never 
appear  uninteresting  to  the  scholar.  The  man  of 
taste  will  be  charmed  with  the  dress  which  law 
(often  branded  as  a  science  rude  "and  uncouth) 
has  here  assumed.  The  pandects  are  written  with 
a  beauty  and  elegance  of  stjie,  which  has  wrested 
this  celebrated  encomium  from  eminent  critics, 
that  the  Latin  tongue  might  be  recovered  by  their 
aid,  though  all  other  authors  were  lost. 

To  deny  that  such  works  court  our  perusal,  will 
sound  harshly  in  the  collegiate  ear. 

The  greater  portion  of  this  learned  body  culti- 
vates, or  is^  designed  to  pursue,  the  studies  of  the- 
ology. To  them,  as  has  often  been  observed,  this 
science  holds  forth  the  most  interesting  informa- 
tion.   The  New  Testament  was  written,  and  the 


(23)  In  saeh  illustrations  so  much  has  been  done  by  Hein- 
eccius  and  others,  that  I  can  claim  litUe  merit  therein,  bat 
that  of  a  compiler.  Indeed,  all  lectures  are  compilations; 
hut  lei  it  not  thence  be  foolishly  argued,  that  they  are  useless^ 
The  student  might  have  recourse  to  the  original  books,  and 
compile  hinftelf;  but  will  he  do  so?  It  requires,  probably,, 
more  time  and  labour  than  he  is  willing  to  bestow.  But 
when  the  labour  of  another  has  heaped  together  knowledge 
from  many  detached  books,  then  he  will  receive  instruction. 
Besides,  the  man  who  does  not  read  at  stated  times,  scarce 
ever  reads  with  effect ;  and  that  is  one  great  use  of  lectures. 
The  student  is  obliged  to  learn  something  every  day. 
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sacred  events  recorded  therein  happened,  in  conn- 
tries  subject  to  the  Roman  yoke,  and  where  Bo- 
man  manners  and  customs  were  universally  dif- 
fused ;  of  course,  the  allusions  to  the  laws  and 
usages  of  that  nation  are  frequent,  and  an  ac- 
quaintance with  them  tends,  in  no  small  degree, 
to  illustrate  and  explain  the  Script  urea.  Dr«  Hal- 
lifax  has  made  the  same  observation,  and  parti- 
cularly and  justly  applied  it  to  the  writings  of 
St.  Paul. 

Lastly,  let  it  be  remembered,  in  reply  to  this 
objection,  that  if  we  seek  in  other  laws  such  know- 
ledge as  may  suggest  useful  additions  and  improve- 
ments in  our  own,  our  researches  must  not  be  con- 
fined  merely  to  the  correspondent  parts. 

I  proceed  now  to  a  second  objection  made  to 
the  dignity  of  this  study,  which  is — that  however 
just  the  encomiums  which  have  been  bestowed 
on  the  order  of  the  institutes,  and  the  style  of  the 
pandects,  yet,  that  the  whole  body  of  the  civil 
law,  taken  together,  is  a  confused,  indigested 
mass,  without  order,  beauty,  or  harmony. 

It  must  be  admitted,  that  the  Digests  or  Pan- 
dects are  only  collections  of  fragments,  extracted 
from  the  written  opinions  of  various  lawyers,  and 
the  code  is  a  compilation  from  the  constitutions  of 
different  £mperors.  In  the  junction  of  such  de- 
tached members  we  cannot  always  expect  regular 

Vol.   I.  3 
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series,  and  some  of  the  parts  may  appear  contra- 
dictory(24).  But  when  we  consider  that  the  in- 
stituteSy  celebrated  for  perspicuity  and  method, 
furnish  an  index  and  clue  to  this  apparent  laby- 
rinth— that  such  noble  materials  exist  which  re- 
quire only  the  labour  of  arrangement,  and  that 
this  labour  is,  in  these  days,  almost  entirely  saved 
by  the  indexes  and  notes  of  numberless  commen- 
tators, such  cavils  will  vanish,  or  appear  the  lan- 
guage of  idleness.  Were  they  founded  in  truth, 
they  would  but  prove  more  strongly  the  propriety 
and  advantage  of  this  work,  and  its  regular  ar- 
rangement. 

The  last  and  most  grievous  accusation  against 
this  law  is,  that  it  breathes  an  arbitrary  spirit, 
repugnant  to  those  principles  which  ought  to  be  in- 
culcated on  the  minds  of  the  youth  of  these  coun- 
tries. Of  this  charge,  I  should  esteem  it  a  dif- 
ficult  task,  indeed,  to  undertake  the  refutation ; 
a  labour  which,  however,  Giannoni  has  not  re- 
fused in  his  celebrated  History  of  Naples(26), 
He  insists,   that  this    stigma    originated    in   false 


(24)  It  is  said  also,  that  they  are  often  applicable  odIj  to 
particular  cases,  from  whence  no  general  principles  can  be 
drawn,  and  many  laws  which  are  found  in  one  part  of  this 
collection  are  altered  or  amended  in  another.  The  same, 
perkngps,  may  he  said  of  any  code  whatsoever, ' 

(25)  A  work  strongly  recommended  to  civilians  by  Earl 
Mansfield. 


Chap.  I.]  Of  the  Civil  Law.  19 

constructions  of  ambiguous  passages,  made  by  the 
adulators  of  Frederick  Barbarossa,  then  meditating 
encroachments  on  the  liberties  of  the  Empire. 
This  opinion  is  supported  by  some  modern  writers 
even  among  ourselves.  Dr.  Haiiifax  seems  strongly 
to  countenance  the  opinion  in  a  note  to  his  preface. 
However,  they  seem  to  me  to  view  the  sul^ect  with 
a  lover's  eye,  who,  not  content  with  a  thousand 
excellencies  in  the  object  of  his  affection,  wishes  to 
assert  a  total  exemption  from  defect ;  I  must  ac- 
knowledge that  it  appears  to  me,  that  the  maxim 
"^Princeps  legilms  solutus  est — ^and  others  of  a  simi- 
lar nature,  cannot  be  explained  away.  It  is  true, 
the  practice  did  not  always  coincide  with  this  the- 
ory, because  no  governors  can  expect  a  permanent 
obedience  to  laws,  which  they  totally  despise  and 
transgress  themselves.  And  besides,  as  civilization 
advances,  and  manners  are  polished  and  softened, 
the  genius  and  temper  of  a  nation,  by  insensible 
degrees,  puts  a  control  on  powers  unlimited  by 
the  law  and  constitution.  Thus,  in  France,  many 
powers  constitutionally  existed  in  the  monarch, 
which,  though  he  would  not  voluntarily  renounce, 
the  genius  of  the  times  forbade  him  to  exercise  ;  and 
history  informs  us,  that  many  of  the  Roman  empe« 
rors  were  scrupulously  observant  of  the  laws. 

Thus  stands  this  well  known  charge,  which,  true 
or  false,  has,  in  my  humble  opinion,  no  relation 
to  the  present  undertaking.  The  arbitrary  impe- 
rial  claims  could   only    relate    to   the  constitution 
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and  rights  of  the  public,  and  did  not  intermeddle 
with  private  justice.  It  is  my  business  to  treat  of 
the  rights  of  individuals  with  respect  to  each  other, 
and  the  law  by  which  the  mutual  controversies  of 
private  men  were  governed  and  regulated*  A  law 
may  be  unfavourable  to  general  liberty,  and  yet 
make  excellent  regulations  respecting  private  pro- 
perty. This,  in  my  opinion,  is  the  case  with  the 
civil  law.  1  am  to  treat  of  the  relations  of  private 
men  to  each  other,  not  of  the  relations  of  indivi* 
duals  to  government  and  to  the  public — the  rights 
of  property,  not  of  liberty  ;  and  if  questions  of  pub- 
lic policy  and  constitution  should  sometimes  neces- 
sarily intervene,  can  a  more  acceptable  service  be 
done  to  the  rising  generation,  than  to  shew  them 
the  comparative  inferiority  of  all  other  constitutions 
to  their  own?  Let  us  not  shut  our  eyes  to  institu- 
tions containing  much  good,  because  they  also  con- 
tain some  evil.  Discrimination  and  selection  are 
proper  employments  of  human  industry.  Let  us 
cull  the  fruits,  and  reject  the  weeds — admire  where 
admiration  is  due,  without  bestowing  injudicious 
undistinguisbing  approbation — and  learn,  by  con- 
templating the  mischiefs  resulting  from  other  forms 
of  government,  to  love  and  revere  our  own,  and 
study  to  preserve  it  from  all  its  enemies — from  the 
violence  of  anarchy,  as  well  as  the  encroachments 
of  despotism,  happy  in  the  reflection,  that  if  other 
states  have  more  accurately  distinguished  the  rights 
of  property,  no  constitution  has  so  nicely  guarded 
and  defined  the  privileges  of  freedom. 


(21  ) 


CHAPTER  II. 


ON  THE   COMPARATIVE  EXCELLENCE    OP    THE 

CIVIL  AND  COMMON  LAWS. 

In  the  preceding  chapter,  I  have  discussed  the 
utility  of  the  study  of  the  civil  laiv.  The  oliject  of 
the  present  is  a  brief  comparison  between  the  civil 
and  common  laws,  as  to  their  respective  excel- 
lence. A  more  detailed  one  runs  throughout  all 
the  subsequent  chapters,  but  it  was  deemed  useful 
to  give  an  abridged  view  of  their  analogies  and 
discrepances  in  this  introduction.  The  contest  of 
prevalence  between  them  has  long  since  ceased, 
but  this  contest,  conducted  on  political  /ather 
than  philosophical  grt>unds,  engendered  a  cloud 
of  heat  and  prejudice,  which  long  obscured  a  fair 
comparison  of  their  merits.  At  this  distance  of 
time,  we  can  consider  the  subject  with  dispas- 
sionate ken,  and  not  deny  occasionally  the  pre- 
ference to  each,  as  each  in  its  turn  has  best 
regulated  specific  subjects.  A  blind  attachment 
to  either  is  absurd,  and  while  I  feel  a  predilec- 
tion, founded,  as  I  humbly  conceive,  on  reason 
and    reflection,    for    many   parts    of    the    Roman 
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code ;  and  without  quoting  infinite  authorities, 
am  fortified  in  mj  opinion  by  one  of  the  greatest 
Lawjers(l)  of  this  or  anj  age,  who  has  pro- 
nounced it  the  first  collection  of  written  reason 
that  ever  existed,  I  am  willing  to  admit  many 
and  various  instances  of  pre-eminence  in  our  do- 
mestic institutions.  As  to  the  obligations  which 
the  English  Legislator  has  owed  to  Justinian, 
they  have  been  treated  of  in  the  former  praelec- 
tion,  and  are  not  the  objects  of  our  present  dis- 
cussion. My  immediate  aim  here  is,  to  compare 
the  diversities  of  the  British  and  Latin  codes. 
Not  that  it  can  be  expected  that  the  limits  of 
this  treatise  will  admit  many  points  of  com- 
parison ;  to  contract  them  in  a  few  striking  in- 
stances, is  ail  which  the  contracted  space  of  this 
species  of  composition  will  admit,  while,  at  the 
same  time,  I  may  be  able  to  convey  to  the  stu« 
dent  some  knowledge  of  the  correspondent  heads  of 
each  law. 


In  an  Introductory  Lecture,  so  essential  to  my 
general  plan,  but  so  purely  didactic,  the  auditor 
must  not  demand  that  embellishment  so  often  ex- 
pected from  this  chair,  nor  suppose  that  the 
severity  of  law  can  catch  the  varied  lights  of 
poetry,  assume  the  garb  of  eloquence,  or  vest 
itself  in  the  colours  of  the  historian.  Even  the 
celebrated    commentator    of    England,  who  soars 

(1^  Lord  Mansfield. 
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far  above  the  ordinary  path  of  didactic  composi- 
tion, has  scarcely  attained  praise  for  more  than 
unomamented  neatness  of  style.  My  object  is  in- 
struction, not  decoration. 


The  municipal  Jaw,  both  of  Rome  and  Britain, 
is  distinguished  into  the  civil  and  criminal,  and 
the  civil  again  into  that  which  treats  of  the  rights 
of  persons — of  the  rights  of  things,  and  of  actions 
or  remedies  for  the  redressing  of  wrongs ;  and  in 
both  civil  and  criminal,  the  modes  of  trial,  and 
the  forms  and  constitutions  of  tribunals,  will 
naturally  offer  themselves  to  our  consideration. 

We  begin  with  comparing  personal  rights.  And 
here  the  English  laws  have  a  total  and  undisputed 
preference.  The  law  of  persons  at  Rome,  was  the 
black  code  of  personal  slavery.  Liberty,  says  Mon- 
tesquieu, speaking  of  the  political  oeconomy  of 
Rome,  was  in  the  centre,  slavery  in  all  the  ex- 
tremities. He  might  have  added,  that  liberty 
germinated  in  the  root  of  domestic  oeconomy,  but 
slavery  withered  every  rising  branch.  The  master 
alone  possessed  the  odious  privilege  of  tyrannising 
over  all  his  family.  Imagination  cannot  aggravate 
the  picture  of  oppression  displayed  in  every  pri- 
vate mansion  of  Rome,  the  renowned  domicile 
of  public  liberty.  Each  roof  resounded  with  the 
cries  of  the  tortured  slave,  whose  subjection  bore 
no  resemblance  to  the  honest  servitude  of  our 
menial  domestics ;  whose  unprotected  rights  boasted 
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not  even  those  slender  fences  which  surrounded 
our  ancient  villein^  and  retarded  the  rapacious 
violence  of  Gothic  feudalitj ;  whose  torments 
have  only  been  paralleled  by  the  horrors  of  that 
collonial  system,  which  has  disgraced  humanity 
in  later  days.  Like  the  modern  African,  he  saw 
his  children  liable  to  be  torn  from  his  embrace, 
and  hurried  into  the  cruel  arms  of  distant  cap- 
tivity; but  he  did  not,  like  him,  view  in  tanta- 
lizing contrast,  security  and  happiness  hovering 
over  the  children  of  his  master.  They  were  equally 
exposed  to  the  arbitrary  will  of  one  common 
ruler,  modified  only  by  variety  of  temper  and 
gradations  of  paternal  tenderness  or  obduracy. 
Neither  son  nor  slave  could  acquire  property  to 
alleviate  servitude,  or  redeem  bondage.  Their 
acquisitions  merged  in  the  patriarchal  lord,  who 
presided  with  unlimited  sway  over  their  subjected 
interests,  and  determined  their  happiness  or  misery 
at  his  pleasure.  Nor  had  the  liberty  or  security 
of  the  marriage  state  attained  to  a  much  more 
elevated  degree.  In  the  later  and  politer  times  of 
Rome,  indeed,  the  husband,  by  self  refinement, 
^s  well  as  general  habits,  was  restrained  from 
personal  brutality,  and  the  separate  property  of 
the  wife  was  sufficiently  secured  by  settlements  in 
some  measure  resembling  ours,  but  the  marriage 
chain  was  of  the  most  dissoluble  texture,  and 
broken  on  the  slightest  causes.  Cohabitation  dur- 
ing the  period  of  one  year,  constituted  a  marriage, 
styled  by  usCy  and  separation  for  the  shortest  space 
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of  time  before  its  expiration,  annulled  the  union. 
Proofs  the  most  vague  and  unsolemn  produced 
divorce*  When  the  marriage  tie  was  so  slight 
and  uncertain,  domestic  felicity  was  fugitive  aod 
fickle.  The  education  of  children  must  have  been 
neglected,  though  their  legitimacy  on  account  of 
this  lax  state  was  more  favoured  than  with  us. 
Thus  children  born  before  marriage  were  legiti* 
mated  by  law,  a  doctrine  attempted  to  be  in- 
troduced into  England  by  the  canonists,  and 
rejected  by  the  barons,  in  that  celebrated,  con- 
cise, and  energetic  phrase,  Nolumus  Leges  Angli^B 
mutari. 

With  respect  to  the  fourth  and  last  relation  of 
persons,  noticed  by  legislators,  that  of  guardian 
and  ward,  the  principles  of  the  civil  law  have  been 
copiously  borrowed  by  the  English  Jurists,  yet  still 
perhaps  not  sufficiently  to  satisfy  the  philosophic 
mind.  In  the  eyes  of  some  philosophers  the  loan 
should  be  augmented,  since  the  former  with  pro* 
vident  hand  guarded  the  property  not  only  of 
the  lunatic  and  the  minor,  but  even  of  the 
foolish  prodigal,  who  wasted  his  substance  in  riot- 
ous living;  yet  in  placing  w^omen  under  guardiao* 
ship  at  all  ages,  and  in  any  situation,  they  offered 
an  affront  to  the  sex,  and  one  surely  irrational, 
superfluous  and  insulting;  and  the  legal  restraint 
of  prodigality,  though  imitated  by  Germany  and 
Holland,  countries  accustomed  to  arbitrary  rule, 
is  justly  rejected    by   liberty  ordaining  freedom  of 

Vol.  I.  4 
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action  to  all  endued  with  reason,  and  by  com- 
merce demanding  the  unshackled  alienation  of 
propertj.  If  the  Romans,  however,  should  be 
thought  to  have  any  superiority  in  regulating 
personal  rights,  to  this  branch  it  is  confined. 

We  proceed  now  to  the  rights  of  things.  In 
their  -  division  of  things,  both  laws  are  equally 
minute  and  accurate,  but  in  the  partition  of 
estates  in  things,  the  Lucidus  Ordo  of  the  civil 
code  predominates.  The  civilians  knew  nothing 
of  that  puzzled  distinction  between  real  and  per- 
sonal property,  which  pervades  our  legal  system 
of  ownership,  which  causes  diflferent  species  of 
property  to  descend  in  varying  lines,  and  to  dif- 
ferent persons — which  t)bliges  the  heir,  who  con- 
troverts the  protended  will  of  his  ancestors,  to 
litigate  a  double  suit,  before  a  temporal  and  also 
a  spiritual  tribunal,  perhaps  with  opposite  success, 
and  repugnant  decisions — which  deprives  a  great 
part  of  the  community,  possessed  of  valuable 
leasehold  interests,  of  that  share  in  the  consti- 
tution which  is  possessed  by  the  impoverished  cot- 
tager at  their  door — which  involves  the  creditor 
in  endless  labyrinths,  by  discriminating  diflferent 
modes  of  executions  adapted  to  the  various  dis- 
tinctions of  the  debtors  property  liable  to  his  de- 
mand. They  knew  no  feudal  fictions,  which 
hamper  our  alienations,  and  load  our  convey-? 
ances  two  hundred  years  after  their  causes  have 
ceased,  while  the  sage  trembles  to  touch  the  wen, 
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DOW  become  part  of  the  constitation.  Simple 
and  uniform  in  their  regalations,  clear  and  pel* 
lucid  in  their  divisions,  they  subjected  land  and 
goods  to  the  same  dispositions,  and  transmitted 
them  in  the  same  conduits  to  posteritj. 

Let  it  be  obsenred,  that  I  have  praised  the 
simplicitj  of  the  disposition,  without  as  yet  ex- 
tending my  observations  to  its  effects.  Uniformity 
and  utility  are  not  necessarily  connected.  All 
property  descended  in  the  same  manner,  but  the 
mode  itself  may  not  be  equally  laudable  with  its 
unity.  All  property  gavelled ;  with  us  gavelling 
is  almost  considered  as  a  punishment,  and  has 
actually  been  made  the  instrument  of  penal  laws. 
Yet  gavelling  is  the  policy  of  republics;  it  hurts 
the  pride  of  families,  it  prevents  the  growth  of 
estates,  it  forbids  the  towering  castle  to  rise,  and 
the  immense  demesne  to  spread,  and  swell  the 
arrogance  of  primogeniture ;  but  the  Romans 
reverenced  not  the  first-born ;  liberty  did  not 
glory  in  the  vast  possessions  of  her  sons.  The 
conquerors  of  the  world  were  taught  to  subdue 
themselves,  and  to  found  their  pride  on  the 
extended  dominions  of  the  state;  content  as  in- 
dividuals with  limited  patrimony,  their  ambition 
as  a  people  was  to  acquire  tinlimited  doo^inion. 
They  followed  the  original  impulse  of  nature  and 
reason,  implanting  in  the  parental  bosom  equal 
love  to  all  the  progeny.  The  doctrine  of  pri-r 
raogeniture    may    be  adopted    by    legislators,  and 
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commended  by  philosophers,  but  it  certaiolj 
originated  with  barbarians,  and  was  nursed  by 
saTHge  pride*  The  preference  of  the  male  to  the 
female  line  was  equally  unknown  at  Rome,  nor 
was  the  daughter,  any  more  than  the  younger  son, 
left  a  dependant  on  the  mercy,  or  a  claimant  oo 
the  justice,  of  the  elder  brother.  The  absurd  con- 
sequences also,  which  arise  from  our  marked  dis- 
tinction between  the  whole  and  half-blood,  are 
the  offspring  of  the  feudal  law,  and  strangers  to 
the  jurisprudence  of  Justinian. 

As  to  quantities  of  estate,  the  proprietor  of 
land  might  hold  an  estate  forever,  not  in  fee 
simple,  but  allodially.  I  need  scarcely  remind  my 
auditors,  that  the  descendants  of  the  Northern 
nations  were  all  supposed  to  derive  their  lands 
from  the  prince,  and  to  hold  under  him«  Thus 
with  us  all  land  is  supposed  to  belong  to  the 
king,  and  all  we,  petty  men,  walk  under  the 
huge  stride  of  this  collossean  principle*  The 
highest  estate  was  but  in  fee  simple,  held  by 
stipendiary  service,  feodum  coming  from  odhj  pos- 
session, and  fee^  wages.  Of  this  haughty  policy, 
born  in  camps,  and  bred  by  war,  the  Italian 
land-owner  never  heard,  till  wafted  on  the  din 
of  arms  from  the  hostile  regions  of  the  North. 
With  estates  entailed,  they  are  *said,  by  Gibbon 
and  many  others,  to  have  been  utterly  unac-> 
quainted,  nor  would  commerce,  which  with  us 
has  underminod   their  effects,  have   had  operation 
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upon  a  nation  of  warriors;  yet  something  ana- 
logous they  appear  to  me  to  have  known  in  later 
times  at  least,  under  the  name  of  substitutions,  a 
name  also  given  to  some  species  of  remainders, 
w*ith  whose  nature  they  were  intimate,  both  in 
theory  and  practice;  and  as  frequently  the  T.  in 
tail,  or  remainder  man,  not  being  a  citizen  of 
Rome,  could  not  hold  property,  the  heir  was 
made  trustee  for  him  by  what  is  styled  a  fidei 
commissary  substitution^  which  among  other  causes 
introduced  the  doctrine  of  trusts  at  Rome  as  ex- 
tensively as  among  us,  our  trusts  corresponding  to 
their  fidei  commissa^  not  to  their  usus  JructuSj  as 
the  name  might  at  first  hearing  induce  the  stu- 
dent to  believe.  Their  doctrine  of  incorporeal 
hereditaments  is  too  minute  to  bear  analysis  at 
present. 

We  come  now  to  their  canons,  for  finding  out 
the  heir,  or  person  to  whom  the  estate  was  to 
devolve  on  the  death  of  the  last  possessor.  They 
fled  the  absurd  principle  which  decrees  that  right 
to  land  never  can  ascend,  and  bequeaths  the  pro<* 
perty  of  the  childless  and  intestate  to  his  most 
distant  relation,  in  defiance  of  parental  claimsi 
echoed  perhaps  by  indigence  and  affliction,  for 
which  preposterous  rule  my  Lord  Coke  can  assign 
no  better  reason,  than  that  land  is  heavy,  et  gravia 
dearsum  tendunt.  With  more  reason  may  we  jus- 
tify that  law  of  descent  in  England,  whicbf 
in  the  search  for  a  remote  heir,  guides  us  to  the 
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blo3d  of  the  ancestor  from  whom  the  estate  first 
descended,  and  as  it  came  from  the  paternal  or 
maternal  line,  restores  it  to  their  family.  But 
perhaps  Blackstone  himself,  notwithstanding  his 
particular  labours  in  that  point,  has  had  no  great 
success  in  defending  the  position  which  for  ever 
excludes  the  half-blood  from  the  inheritance. 

Our  canon  of  descent,  however,  has  not  always 
departed  from  the  civil  computation,  since  it  makes 
the  intestate  or  deceased,  and  not  the  common 
ancestor,  the  stem  from  which  branch  out  all 
rights  to  personal  estate;  but  in  the  partition  of 
the  branches  the  analogy  ceases,  and  in  con- 
sequence of  varying  laws  of  representation,  and 
divisions,  per  stirpes,  not  per  capita,  grandchildren 
in  Britain  frequently  become  entitled  to  very 
unequal  portions  of  money  or  goods,  where  Rome 
would  have  observed  exact  equality.  And  in  de- 
termining the  gradations  of  consanguinity  and  • 
affinity,  the  canon,  and  in  regulating  the  degrees 
within  which  marriage  is  tolerated,  the  levitical 
laws  are  our  guides  and  only  luminaries,  without 
the  least  respect  to  the  dogmas  of  the  disciples 
of  Trebonian. 

Not  so  has  Britain  viewed  their  principles  of 
testamentary  law.  With  implicit  reverence  here 
it  has  copied  the  wisdom  of  the  western  empire, 
with  so  little  variation,  that  a  comparison  of  pre- 
ference   is    not    admissible,   where    similarity   ex- 
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dudes  preference,  save  that  which  prior  know- 
ledge gives  the  teacher  over  the  disciple.  Our 
spiritual  courts  ahnost  implicitly  obey  the  lav^  of 
unsolemn  wills  among  the  Romans,  and  although 
to  casual  observation,  the  obligations  of  the  tem- 
poral tribunals  to  these  funds  of  wisdom  may 
seem  less  obvious,  yet  upon  closer  inspection, 
they  will ,  be  found  to  boast  but  small  original 
possessions  in  this  important  province  of  jurisdic- 
tion. 

The  solemn  will  of  the  Romans,  like  our  will 
of  lands,  was  rather  considered  as  a  conveyance 
or  alienation  inter  vivos,  than  as  a  testament.  In 
the  earlier  times  of  the  Republic,  the  solemnities 
indeed  were  tedious,  and  the  fictions  extravagant ; 
but  die  corrected  regulations  of  later  periods  evi- 
dently furnished  hints  for  the  provisions  in  our 
statute  of  frauds;  a  connection  most  pleasingly 
elucidated  by  Lord  Mansfield,  in  the  celebrated 
case  of  Windham  and  Chetwiod. 

The  law  of  legacies  has  servilely  copied  from 
the  Imperialists,  both  excellencies  and  faults,  so 
as  even  to  admit  their  distinctions,  however  un- 
reasonable, such  as  between  time  annexed  to  sub- 
stance and  to  payment.  In  one  species  of  lega- 
cies, however,  attention  to  reason  has  made  a 
notable  difference,  those  conditioned  in  restraint 
of  marriage.  By  the  civil,  law,  all  conditions  in 
restraint  of  marriage  are  void,  yet  here  Chancery 
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has  onlj  followed  them  sub  modoj  where  the 
legacy  is  given  over,  and  another  person  particu- 
larly substituted  by  the  testator  to  have  the  benefit 
of  it,  in  case  the  condition  be  not  complied  with. 
Reeves  v.  Heme,  2  £q.  Ca.  ab.  2 1 6.  page. 

With  more  wisdom  have  the  institutes  of  the 
Jaw  of  Scotland  disclaimed  any  regard  to  subtil- 
ties  peculiar  to  the  Roman  system,  though  they 
at  the  same  time  almost  recognize  it  for  their  mu- 
nicipal law;  and  in  matters  of  contract,  transac- 
tions, restitutions,  servitudes,  tutorships,  and  obliga- 
tions, determine  all  controversies  accordingly.  See 
Erskine^s  Institutes^  p.  15  of  Laws  in  General. 

Besides  the  titles  to  estates  arising  from  will 
and  descent,  those  of  prescription,  custom,  deed, 
occupancy,  accession  and  tradition,  were  known 
to  the  civil  law.  With  respect  to  occupancy, 
which  Blackstone,  differing  from  Locke,  consti- 
tutes the  foundation  of  all  property,  our  deter- 
minations seem  to  have  been  chiefly  deduced 
from  the  Imperial  laws,  as  appears  from  the  instan- 
ces selected  by  that  illustrious  professor,  respecting 
alluvions  and  derelictions  of  a  river  or  the  sea, 
a  doctrine  which,  however  unimportant  it  may  to 
us  in  Europe  appear,  is  at  this  instant  of  no 
small  consequence  in  torrid  regions,  where  sud- 
den and  violent  alterations  of  the  course  of  rivers 
occasion  warm  controversies  as  to  the  ownership 
of  the  new*found  land,  of    which   the   Ganges  is 
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a  memorable  example.  Accession  is  a  species  of 
occupancy.  If  any  corporeal  substance  received 
an  accession  by  natural  or  artificial  means,  the 
thing  thus  rendered  more  valuable  still  belong- 
ed, in  its  improved  state,  to  the  original  owner. 
If  animals  became  pregnant,  if  cloth  was  embroi- 
dered>  if  ground  was  built  upon  or  improved,  the 
advantage  resulted  to  the  owner  of  the  original 
subject;  and  these  regulations  were  too  obviously 
the  dictates  of  good  sense,  not  to  compel  imita- 
tion among  us. 

But  if  the  rule  be  strained  to  convert  a  work 
of  genius,  written  on  the  paper  of  anotiier^  into 
the  property  of  the  owner  of  the  naked  mate- 
rials, it  becomes  so  extremely  absurd,  that  this 
ridiculous  imputation  on  the  civil  law  must  surely 
have  been  derived  from  some  passages  ill  under- 
stood ;  and  I  have  no  doubt  that  literary  property 
was  i)y  no  means  in  a  state  of  insecurity,  which 
would  render  it  so  much  inferior  to  ours(2). 

On  the  heads  of  custom  and  prescription,  we 
find  memorable  variances  between  their  law  and 
ours.  With  us,  the  time  of  prescription  is  that 
which  is  opposed  by  no  memory  of  man,  or  record 
to  the  contrary ;  but  with  them  three  years  formed 

(3)  Intermixture  of  goods,  one  species  of  accession,  by  ov 
law  forfeits  Ihem  to  the  innocent  party,  though  by  the  Ro- 
man, a  satisfaction  m%m  given  to  the  wilful  author  of  the 
eonfction. 

Vol.  I.  6 
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a  prescription  for  things  moveable  and  corporeal, 
and  ten  sufficed  for  things  incorporeal  and  im- 
moveabie,  if  the  persons  prescribing  inhabited  in 
the  same  province ;  if  in  divers,  twenty  years. 

The  validity,  however  of  the  prescription,  t.  e. 
whether  it  had  been  an  uninterrupted  possession 
for  the  three  or  the  ten  years,,  or  whether  it  w*as  a 
thing  that  could  be  prescribed  for,  might  be  tried 
in  a  real  action,  if  brought  within  twenty,  or  a 
personal  commenced  within  thirty.  The  allotment 
of  periods  for  commencing  these  actions,  corres- 
ponds with  our  statutes  of  limitation.  The  pro- 
perty even  in  things  stolen,  for  reasons  of  general 
convenience,  and  public  peace,  was  not  contro- 
vertible at  the  end  of  forty  years. 

Every  lawyer  knows  that  our  spiritual  courts 
are  prohibited  from  trying  customs.  The  reason 
is,  that  being  guided  by  the  civil  or  canon  laws, 
the  first  of  which  allowed  ten  years,  the  latter 
forty,  to  constitute  a  good  custom,  they  would 
have  adopted  their  precepts,  and  established  cus- 
toms as  legal,  though  sanctioned  by  such  brief  du- 
ration. 

Of  title  by  deed,  no  other  variation  need  be 
noticed  except  that  delivery  was  not  essential  with 
them  as  with  us ;  but  the  debt  of  our  code  to  the 
civil,  is  most  conspicuously  shewn  in  the  branch 
of  title  arising  from   contract,  to   which    the   civi- 
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lians  have  reduced  almost  every  thing  thej  have 
delivered  on  duties  and  rights.  The  obiigatioa 
here  is,  indeed,  so  universal,  we  have  so  little  of 
original  fund,  and  the  analogy  is  so  complete, 
that  we  cannot  be  expected  to  mark  diversity, 
except  in  some  very  few  instances.  These  relate 
principally  to  the  contracts  of  leasing  and  niort* 
gaging,  and  to  the  consequence  of  certain  con* 
tracts,  viz.  legal  interest. 

Leases  for  long  terms  were  to  them  unknowni 
a  species  of  interest  which,  though  so  frequent  in 
this  kingdom,  is  little  used  on  the  continent  of 
Europe,  and  is  surely  not  always  essential  to 
agriculture(3).  It  is  even  probable  that  they 
were  unacquainted  with  irrevocable  terms,  and 
certainly  the  landlord  claiming  the  farm  or  house 
leased,  for  his  immediate  occupation,  had  a  right 
to  resume  it.  But  if  here  our  policy  may  seem 
wiser,  the  civil  law  deserves  praise,  when  it  allows 
for  the  lessees  losses  by  inundation,  or  any  inevit- 
able   accident ;     whereas,    with     us,     during     the 

(3)  I  mean,  in  countries  where  confidence  sapplies  tbt 
place.  Marshall  Rur.  CEcon.  Mid.  Co.  2  vol.  Min.  24, 
says,  "  It  may  be  a  moot  point  whether,  under  such 
*'  confidence  well  placed,  leases  or  no  leases  are  most 
"  eligible."  Gibbon  and  Young  lament  their  want  in 
France  and  Switzerland  :  yet,  surely,  agriculture  did  not 
pine  in  those  countries.  Picardy,  when  I  saw  it  in  1779, 
before  leases  were  much  lengthened  in  France,  was  an 
ocean  of  corn. 
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ieriDi  as  be  is  secore  of  ail  adventitious  gains,  so 
in  seyeral  cases  be  must  bear  the  loss(4).  With 
respect  to  barring  forcible  entry,  even  of  the  land- 
lord, and  enforcing  the  right  of  resumption  for 
arrears  due  after  certain  intervals,  both  systems 
coincide.  From  the  assertion  that  long  leases 
were  unknown  to  the  Romans,  must  be  excepted 
their  Emphyteusis,  because,  though  they  expressly 
excluded  it  from  the  class  of  leases,  it  bears  a 
strong  resemblance  to  fee  farm  tenures;  it  was  a 
grant  of  land  in  perpetuity,  on  condition  of  im- 
provement, with  reservation  of  a  trifling  rent* 
It  was  made  originally  of  barren  land,  to  whose 
cultivation  such  encouragement  was  necessary ; 
and  as  it  was  legally  forfeited,  for  non-perfor- 
mance of  the  inherent  covenants,  and  yet  might 
be  equitably  restored,  on  satisfaction  for  the 
breach,  we  may  reasonably  conclude  that  the  in- 
ventors of  our  leases  for  lives  renewable  for  ever, 
drew  their  ideas  from  this  source,  on  a  tenure 
almost  peculiar  to  this  kingdom,  as  we  know  they 
certainly  did  on  possessory  bills,  a  mode  of  pro* 
ceeding  very  usual  in  Ireland.  And  hence  the 
modern  practitioner  might  possibly  derive  some 
useful  principles  of  direction. 

(4)  E.  O.  Fire,  and  non-enjoyment  in  consequence,  no 
suspension  of  the  rent :  however,  a  defence  in  an  action  of 
waste.  Bel/our  t.  Wutimt  1  Term  Rep.  and  see  2  fiSfro.  1783, 
2  Lord  Raym,  1477. 
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The  power  of  mortgaging  among  the  Romans 
was  more  extensive  than  with  us,  since  they  could 
mortgage  even  things  incorporeal,  as  debts  and 
actions ;  whereas  the  rights  to  things,  termed  by 
the  English  law  choses  in  action,  are  not  trans- 
ferable, from  apprehension  that  they  might  be- 
come instruments  of  oppression  in  the  hands  of 
wealth  and  power. 

Modern  laws  have  a  manifest  preference,  in 
invalidating  unwritten  mortgages ;  whereas,  at 
Rome,  the  legalising  parol  mortgages,  merely  sup- 
ported by  three  witnesses,  gave  scope  by  antedat- 
ing the  conveyance,  to  iniquitous  preference,  and 
variety  of  fraud.  It  is  true,  the  guilty  deceiver  was 
there  liable  to  the  action  of  stellionate  or  fraud,  and 
in  England  loses  all  benefit  of  redemption,  against 
the  second  mortgagee ;  but  the  registry  acts  of  this 
kingdom,  and  the  edicts  of  France  and  Holland, 
requiring  the  perfection  of  mortgages  before  public 
and  national  officers,  form  barriers  much  more 
effectual. 

The  civil  law  was  inferior  to  ours,  in  allowing 
the  creditor  to  sell  the  thing  mortgaged  by  his 
own  authority,  after  three  notices  to  redeem, 
without  obliging  him,  as  we  do,  to  appeal  to 
some  tribunal,  which  shall  judge  on  the  whole  cir- 
cumstances of  the  case,  whether  such  alienation 
be  Gouscientious  or  necessary. 
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On  the  law  of  interest  we  have  plainly  reason 
on  our  side.  The  civil  law  did  not  totally  pro- 
hibit interest,  but  only  where  the  borrower  had 
derived  no  advantage  from  the  loan.  But  the 
confined  bigotry  of  churchmen,  in  the  middle 
ages,  rejected  interest  altogether ;  and  the  dis- 
tinction between  interest  and  usury,  and  the'  posi- 
tion that  money  might  be  hired  at  a  price  not 
exorbitant,  like  any  other  commodity,  without 
crime  or  stain,  could  find  no  admission  into  those 
regions  of  darkness.  The  interested  Lombard  and 
the  persecuted  Jew  were  the  unpopular  oracles  of 
truths  so  plain,  and  their  profane  lips  were  si- 
lenced by  the  whole  thunder  of  the  Vatican. 

Having  discussed  the  nature  and  foundation  of 
rights,  as  considered  by  each  law,  our  natural 
progress  is  now  to  Remedies  for  Wrongs.  The 
necessity  of  obliging  every  man  to  pursue  his  legal 
remedies  in  a  certain  order,  and  to  fashion  them 
to  some  reasonable  shape,  without  which  disputes 
would  find  no  issue,  and  suits  wildly  conducted, 
would  terminate  in  endless  confusion,  have  in- 
duced all  nations  to  adopt  certain  forms  of 
actions.  These  at  Rome  were  long  concealed  by 
the  professors  of  the  law,  to  enhance  their  con- 
sequence, and  aggravate  their  services;  but  being 
at  length  divulged  by  Cneius  Flavins,  formed 
a  valuable  part  of  the  advocates  library,  under 
the  name  of  Jus  Civile  FlavianuMj  and  raised 
its    promulgator,    though    of    mean    extraction,   to 
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the  office  of  TVibunej  Senator  ^  Curule  JEdile. 
The  Romans  bad  their  actions  real,  personal,  and 
mixed,  as  many  and  various  as  with  us,  and 
adapted  to  each  particular  complaint.  Church- 
men, our  first  Jurists,  well  acquainted  with  these 
precedents,  transferred  an  ample  stock  into  our 
own  Ojfficina  Breviumj  and  able  Judges  from 
thence  struck  light,  which  has  illuminated  reme- 
dial justice  in  modern  days.  The  action  of  as- 
suihpsit,  to  avoid  a  tedious  length  of  examples, 
may  afford  a  conspicuous  instance.  And  thus 
the  actio  quasi  publica  was  the  parent  of  our  qui 
tarn  action. 

These  remedies  were  pursued  in  various  courts, 
and  before  several  orders  of  Judges.  The  nature 
of  these  judicial  tribunals  is  wrapt  in  much  ob- 
scurity, and  the  confusion  is  increased  by  their 
applying  the  name  of  Judges  indiscriminately  to 
the  presiding  power  that  directed  in  point  of  law, 
and  to  the  assessors  who  judged  of  the  fact.  Down 
even  to  later  times,  the  parties  are  always  said  to 
appoint  their  own  Judges ;  and  these  dicta  seem 
clearly  applicable,  not  only  to  the  Jury,  if  I  may 
so  call  it,  but  to  the  court,  a  power  so  strange  as 
to  be  scarcely  reconcileable  to  our  modern  notions 
of  wisdom  and  propriety,  nor  is  it  easy  to  con- 
ceive how  Judges,  thus  chosen  almost  at  random, 
should  have  been  endued  with  competent  know- 
ledge ;  or  how  this  power,  seemingly  of  the  wildest 
nature,  should  not  have  been  productive  of  igno- 
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rant  decision,  and  subversive  of  regular  prece- 
dent. Certain  it  is,  however,  from  express  pas- 
sages in  the  code,  that  before  the  time  of  Jus- 
tinian, there  were  fixed  and  permanent  tribu- 
nals; certain  it  is  also,  that  they  had  distinct 
courts  of  law  and  equity.  The  doctrine  of  trusts 
contributed  to  this  distinction  with  them  as  much  as 
with  us.  On  the  doctrine  of  trusts,  their  law  was 
fertile  and  prolix,  and  their  Prator  fidei  commissar 
rius  easily  suggested  to  churchmen  and  civilians  the 
idea  of  our  modern  Chancellor.  Whether  this  dis- 
tinction of  courts  has  been,  either  among  the  an- 
cients or  moderns,  wise,  reasonable,  salutary,  or 
necessary,  has  been  matter  of  much  celebrated  con- 
troversy between  contending  abilities  of  the  first 
rank,  and  is  a  question  spread  over  fields  of  ar- 
gument infinitely  too  spacious  for  the  range  of  our 
present  course. 

It  will  not  be  denied  that  this  division  of  judi- 
catures is  attended  with  a  certain  awkward  sem- 
blance of  contradictory  powers,  and  that,  had  it 
not  been  for  the  narrow  decisions  of  courts  of 
law,  the  prsetorian  authority  of  Chancery  probably 
never  would  have  raised  its  bead;  but  Chancery 
must  either  have  assumed  its  authority,  or  the 
court  of  law  must  have  occasionally  metamor- 
phosed itself  into  a  court  of  equity,  or  something 
not  unlike  it,  a  transformation  liable  to  similar 
objections.  The  charge  of  incroachment  on  the 
legal    jurisdictions,    was    prompted    by  ignorance, 
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or  instigated  by  partj(5);  and  the  idea  that  tbis 
separate  and  distinct  power  is  arbitrary,  unde* 
fined(6)  or  capricious^  (though,  to  the  surprise 
of  Britain,  it  was  so  depicted  by  an  eminent 
Northern  Jurist(7),  who  undertook  to  teach  the 
English  principles  of  equity),  never  had  founda- 
tion, nor  could  have  expected  tolerance  from 
enlightened  freedom  for  a  moment ;  it  is  a  power 
to  supply  that  which  is  defective,  and  controul 
the  harsh  and  unintentional  applications  of  gene- 
ral rules  to  particular  cases;  it  is  not  a  pow^r 
to  make  a  new  law,  or  dispense  with  an  old  one. 
It  cannot  be  better  described  than  it  is  by  the 
Roman  Jurists,  Juvare,  supplere^  inUrpretarh 
miiigarei  jus  civile^  potest ;  mutare  vel  tollere  non 
potest. 

To  the  Judges  of  their  respective  courts,  as 
well  as  to  the  advocates  who  attended  them, 
certain  rules  were  applicable,  some  of  which 
have  been  imitated  by  us,  and  others  neglected. 
The  incapacity  of  sitting  in  judgment  in  the  place 
or  province  of  the  Judge's  nativity,  is  the  rule  of 
their  law,  as  well    as  of    ours,  and  it    may  be 


(5)  From  which  imputation  of  partjHBpirit  Lord  Coke 
himself  is  not  free. 

(6)  It  is  undefined  in  one  sense  only,  as  the  causes  that 
arise  before  it  may  be  infinite  and  indefinite,  that  is,  not 
reducible  to  any  set  form  of  legal  action. 

(7)  Lotd  Kaims, 

Vol.   L  6 
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hoped  was  better  observed  by  them  than  by  us. 
The  regulation  which  commanded  him  to  finish 
ererj  criminal  cause  in  two  years,  and  every 
civil  one  in  three,  perhaps  can  only  live  under 
the  meridian  of  an  arbitrary  government.  But 
their  rules  with  respect  to  advocates  seem  to  have 
been  admirably  calculated  to  preserve  the  decency 
and  honour  of  the  bar.  Their  names  were  ex- 
punged from  the  roll  of  honour,  if  they  bar- 
gained with  either  contending  party  for  any  part 
of  the  matter  in  contest,  or  inhumanly  refused 
to  defend  the  accused  pauper,  at  the  nomination 
of  the  Judge.  For  railing,  and  abusive  language, 
they  might  be  fined,  suspended,  and  removed. 
They  went  through  a  real  examination  for  ad- 
mission, and  might  maintain  an  action  for  the 
honourable  fruits  of  their  labours.  How  far 
these  regulations  correspond  to  ours,  is  obvious  to 
every  person  in  the  least  conversant  within  the 
walls  of  the  forum. 

In  both  civil  and  criminal  causes,  the  substan- 
tial parts  were,  the  action,  citation,  libel,  con- 
testation of  suit,  answer  of  the  defendant,  the 
proofs,  the  conclusion,  the  sentence,  and  execu- 
tion. Accidental  parts,  contumacy,  exception,  re- 
plication, satisdation,  transaction. 

The  form  of  trial  was  that  which  has  been 
handed  down  to  us  in  the  courts  ecclesiastical  and 
in    Chancery.      The    advantage    of    that    power. 
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which  can  demand  the  defendant's  answer  upon 
oath,  is  acknowledged  bj  the  suitor  in  equity, 
who  finds  such  assistance  refused  him  by  the 
limited  hand  of  the  common  law.  The  written 
examination  of  witnesses,  though  it  discovers  not 
the  guilty  forehead,  nor  the  trembling  hand, 
possesses  that  mature  and  solemn  investigation, 
seldom  known  to  the  hurry  and  confusion  of  a 
trial  by  Jury. 

In  complicated  cases  of  property^  therefore, 
many  able  men  have  thought  this  length  of  un- 
hurried examination,  infinitely  preferable  to  that 
rapid  torrent  of  captious  interrogatories,  which 
often  derives  credit  to  the  advocate,  from  the 
confusion  of  the  evidence,  without  drawing  a 
single  spark  from  the  torch  of  truth,  or  adding 
the  minutest  weight  to  the  arm  of  justice. 

But  in  criminal  prosecutions  nothing  can  com- 
pensate to  the  accused  for  the  refusal  of  liberty 
to  meet  the  adversary  face  to  face,  and  to  con- 
front the  roan  who  aims  a  deadly  dart  at  his  life 
and  at  his  character;  this  is  one  advantage — the 
other  is  trial  by  jury.  Here  then  the  law  of 
England  triumphs :  before  a  jury  of  his  country- 
men and  his  peers,  acquainted  by  their  vicinage 
with  his  character,  and  interested  from  their  equa- 
lity in  his  protection ;  openly  accused,  and  legally 
defended,  the  guilty  alone  can  tremble  at  the  in- 
cumbent hand  of  justice. 
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The  learned  Pettingal  maintains  that  the  Cen- 
tumviri  were  a  jury;  but  if  his  analogy  be  not 
fanciful,  their  utility  was  at  least  confined  to  civil 
cases,  for  wc  never  hear  of  them  as  a  bulwark  to 
liberty,  or  a  shield  against  oppression.  Indeed, 
the  whole  front  of  the  Roman  criminal  law  pre- 
sents nothing  but  odious  lines  of  sanguinary  hor- 
rors, where  every  step  of  the  legislature  can  be 
traced  in  blood.  The  iron  crown,  the  agonizing 
wheel,  the  bed  of  tortures,  present  themselves  to 
the  abhorrent  eye  on  every  side ;  their  ultimate 
punishments,  savage  in  their  nature,  and  foreign 
to  their  end  (which  is  example,  and  not  the 
pain  of  the  individual,)  dilaceration  by  wild 
beasts,  protrusion  from  the  Tarpeian  Rock,  im- 
mersion, crucifixion,  and  scourging  to  death,  are 
less  shocking  in  narration  to  our  feelings,  than 
the  previous  engines  used  to  extort  confession 
from  the  prisoner,  and  to  load  with  guilt  the  un- 
fortunate object  of  Imperial  resentment. 

The  Inquisition,  a  name  now  almost  consigned 
to  the  regions  of  Iberia,  was  the  title  of  a  pro- 
ceeding familiar  to  the  Romans.  The  long  dis- 
quisitions in  the  digests  on  the  subjects  and  inci- 
dents to  the  rack  or  question,  are  too  repugnant 
to  humanity  to  bear  analyzation.  The  oath  ex 
officio^  which,  in  contradiction  to  every  prinqiple, 
compelled  the  prisoner  arraigned  to  accuse  him- 
self, and  which  long  roused  the  just  resentment 
of   these    realms    (until    banished,    with   universal 
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acclamation,  at  the  Restoration),  took  its  rise 
from  the  same  detested  font.  There  is  scarcely 
an  abuse  of  the  criminal  law,  which  in  the  last  or 
preceding  centuries  drew  down  on  its  pervertersthe 
vengeance  of  an  injured  people,  that  was  not  sug- 
gested by  the  despotic  genius  of  declining  Rome. 

Yet^  amidst  these  severities,  we  are  surprised  to 
find  glimpses  of  indulgence  unknown  to  us,  such 
as  delivery  of  a  copy  of  the  indictment  or  charge 
to  the  accused  in  all  cases,  the  refusal  of  which, 
however  ratified  by  time,  did  always,  in  my  opi- 
nion, caQt  upon  our  jurisprudence  the  compli- 
cated stigma  of  harshness  and  absurdity(8). 
Privileges,  similar  to  those  of  the  Habeas  Corpus 
act,  had  early  existence  at  Rome,  and  ibdefinite 
imprisonment  without  trial  was  unknown.  In 
some  instances,  a  violent  revolution  to  clemency 
even  savoured  of  the  Mosaic  rules  of  compen- 
sation, and  refused  to  *  punish  theft  with  death 
until  the  days  of  Justinian. 

Here,  however,  upon*  the  whole,  is  the  glory 
of  Britain  and  of  Ireland;   and   though   we   must 

(8)  This  opinion  is  supported  by  the  author  of  the  Pre<i 
face  to  the  Second  Edition  of  the  State  Trials,  justly  admired 
by  Mr.  Hargrave :  he  ably  answers  the  objection  that  it  would 
giTe  room  for  captious  exceptions.  If  they  are  really  captious, 
they  ought  to  be  disallowed ;  if  they  go  to  the  merits  of  the 
cause,  why  should  not  the  prisoner  have  the  benefit  of 
them? 
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recollect  that  counsel,  bj  the  common  law,  is 
denied  to  the  culprit,  and  that  it  was  only  in 
the  century  before  the  last  that  he  was  allowed 
to  produce  a  witness;  yet  it  is  our  happiness  to 
reflect,  that  the  errors  of  our  ancestors  are  almost 
matters  of  historic  curiosity,  or  at  most,  lights  on 
a  distant  shore  to  guide  our  paths  to  peace  and 
security.  The  trial  by  jury,  while  preserved  in- 
violate, is  a  palladium  which  will  for  ever  secure 
us  from  a  repetition  of  encroachments.  May  it 
be  our  pride  to  guard  its  sacred  rights,  and  pre- 
serve its  avenues  from  pollution.  And  if  no 
other  utility  was  derived  from  the  study  of  the 
civil  law,  but  the  satisfaction  of  observing,  in 
triumphant  contrast,  the  super-eminent  attention 
which  ours  has  paid  to  the  rights  of  the  subject, 
it  would  be  a  recompense  to  the  philosophic  stu- 
dent, and  sincere  lover  of  his  country. 


RIGHTS  OF  PERSONS. 


PREFATORY  REMARK. 


THIS  work  proceeds  at  once  to  the  rights  and 
duties  of  persons,  in  their  private  relations,  omit- 
ting those  which  arose  at  Rome,  from  the  public 
relations  of  magistrates  and  people,  the  latter 
being  well  known  to  the  theoretic  scholar,  and 
«  to  the  practising  lawyer  now  of  little  or  no  con- 
cern, except  to  warn  him  of  the  ill  use  formerly 
made  of  them,  to  support  ship-money,  dispensing 
power,  &c. 


ON  THE  CIVIL  LAW. 


BOOK  I. 


OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I. 

HUSBAND  AND  WIFE. 

Those  branches  of  the  civil  law,  to  which 
modern  institutions  bear  no  analogy,  and  which 
therefore  only  tend  to  satisfy  curiosity,  or  illustrate 
history,  may  be  here  treated  in  a  more  slight  and 
general  manner.  Such,  for  example,  are  servi- 
tude, paternal  power,  and  adoption  ;  but  where  the 
rules  of  the  Roman  code  have  given  rise  either 
directly,  or  by  analogy,  to  the  regulations  of  our 
laws,  or  where  they  form  the  law  and  practice 
either  of  our  maritime  or  ecclesiastical  courts,  I 
must  beg  leave  to  unfold  them  more  minutely 
and  in  detail.  This  is  peculiarly  the  case  on  the 
subject  to  which  we  now  proceed,  the  relation 
between  husband  and  wife,  the  contract  of  mar- 
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riage.  In  many  instances  the  law  of  marriage, 
both  in  our  teni[)oral  and  ecclesiastical  courts, 
is  derived  from  the  Roman  institutions ;  indeed, 
in  most,  except  where  the  precepts  of  our  holy 
religion  have  interfered,  and  forbade  the  admis- 
sion of  rules  coDtrarj  to  its  purity.  The  subject 
is  the  more  important  to  the  civilian,  because  it 
coDstitules  one  grand  division  of  those  causes 
which  come  under  the  cognizance  of  the  spiritual 
courts,  which  are  (except  those  which  are  merely 
fro  salute  aniauB)  divided  into  pecuniary,  testa- 
mentary, and  matrimonial(l). 

Marriage  is  considered  in  various  lights  by  dif- 
ferent laws.  The  Roman  had  respect  principally 
to  its  civil  effects,  as  it  produced  in  the  husband 
and  wife  a  mutual  participation  of  ■  benefits  and 
right ;  it  was  therefore  defined,  omnis  viUB  con- 
sortium, humani  ^  Dimni  Juris  communicatio.  I 
do  not  mean  that  the  Romans  omitted  all  re- 
ligious rites  on  the  perfection  of  this  contract, 
but  their  laws  viewed  it  merely  as  a  civil  cove- 
nant, however  Heaven  might  preside  over  its 
ratification.  Those  riles  were  not  any  part  of 
its  essence;  it  was  good  without  them.  The 
canonists    consider    it  in    a    religious    light,  and 


(I)  It  ma;  BurpriH  the  peruser  of  the  Institutes  of  Jus- 
tinian lo  find  80  important  &  Hubjecf  there  bo  slightly 
*— hed    upon;     the    reason     is    this,    the    Emperor  in    the 

itutes  merely   introducea  it    collaterally   as    one  of    the 

daltons  of  paternal  power. 
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define  it  a  sacrament  peculiar  to  the  laity,  bj 
which  a  man  and  woman  are  joined  together 
according  to  the  precepts  of  the  church.  Among 
protestants  it  is  considered,  partly  as  a  holy  union 
of  Divine  institution,  partly  as  a  civil  contract ; 
in  the  latter  view  alone  it  is  regarded  by  the 
temporal  courts;  its  sacred  bonds  being  left  en* 
tirely  to  the  guardianship  of  the  spiritual  tri* 
bunals. 

I  shall  first  consider  how  marriages  were  created 
at  Rome ;  secondly,  the  effects  of  this  relation ; 
thirdly,  how  they  were  dissolved  ;  marking,  as  we 
proceed,  how  the  different  views  of  it  above-men- 
tioned have  occasioned  the  canon  and  our  law  to 
differ  from  theirs. 

With  respect  to  the  first  head,  how  marriages 
were  contracted — in  this,  as  in  all  other  con- 
tracts,  the  parties  must,  by  the  Roman  law,  as 
by  ours, 

First,  be  willing  to  contract. 
Secondly,  able  to  contract. 
Thirdly,  must  actually  contract. 
Fourthly,    to  produce  certain    legal   effectSj 
the  marriage  must  have  been   actually 
celebrated    with    particular    rites     and 
ceremonies,  which,   however,  were  not 
part    of   its  essence,   nor    requisite   to 
make   the  contract  complete,   as   they 
are  with  us. 
First,  Willing — It  is  evident  that  free    consent 
is    necessary   to  constitute    a    valid    marriage ;    it 
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would  be  flagrantly  absurd  to  allow  the  brutal 
ravisher  to  form,  by  acts  of  violeucei  an  iudisso* 
luble  union.  The  maxim  therefore  of  the  Roman 
law,  as  well  as  of  ours,  is.  Consensus  nan  cancu- 
bitus  facit  nuptias ;  if  then  error,  fear,  or  force 
intervenedi  the  marriage  was  void,  because  con- 
sent, which  is  essential  to  it,  was  wanting.  But 
as  it  would  be  much  too  general  a  position  to  say, 
that  all  error  vitiated  a  marriage,  it  may  be  use- 
ful, by  one  or  two  examples,  to  point  out  what 
manner  of  error  was  fatal.  An  error  in  the  per- 
son vitiated  the  marriage,  e.  g.  if  we  suppose  one 
of  the  parties  drawn  by  some  disguise  or  decep- 
tion into  a  contract  with  a  person  they  did  not 
intend,  and  whom  they  mistook  for  another;  an 
error  in  an  essential  quality  was  fatal,  as  e.  g. 
with  respect  to  impotency(2)  or^  affinity :  an  error 
in  an  accidental  quality  was  not ;  for  instance, 
in  fortune  or  temper(3) :  for  weak  indeed  would 
be  the  nuptial  tie,  if  liable  to  be  broken  on  ac- 
count of   imperfections  discovered  after  marriage, 

(2)  This  objectioa  is  considered,  by  Mr.  J.  Blackstone, 
under  the  head  of  Disabilities.  The  reader  here  will  observe, 
that  though  the  general  classification  corresponds  with  that 
of  the  learned  professor,  there  is  no  similitade  in  the  arrange- 
ment or  saccessive  order  of  the  inferior  points.  E,  g.  Again, 
idiotism,  classed  by  him  as  a  disability,  is  considered  by  the 
pi?il  law  under  want  of  will,  and  the  distinction  of  disabili- 
ties into  those  attended  or  not  attended  with  turpitude,  is  not 
used  by  Blackstone. 

(3)  The  French  have  made  temper  a  cause  of  divorce. 
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and  mistakes  with  respect  to  fortune,  if  not  oc- 
casioned by  fraud,  deserve  no  pitj ;  if  attended 
with  fraudulent  circumstances,  can  only  furnish 
a  ground  for  pecuniary  compensation. 

On  tKis  head  of  error  the  laws  of  these  coun- 
tries do  not  differ  from  those  of  ancient  Rome(4). 
Of  marriages  disputed  on  account  of  alleged 
error  in  the  person,  (though  such  an  event,  how- 
ever frequently  made  an  instrument  of  the  drama, 
seldom  occurs  in  real  life),  an  instance  has  oc- 
curred within  my  own  experience ;  errors  in  essen- 
tial qualities,  even  if  we  can  suppose  the  parties 
willing,  operate  as  disabilities,  and  make  the  mar- 
riage voidable ;  and  errors  in  accidental  affect  not 
its  validity. 

An  error  occasioned  and  produced  in  one  party 
by  the  other,  in  order  to  break  the  marriage,  shall 
not  avail  the  deceiver,  such  as  misnaming  himself 
or  herself,  unless  where  the  error  respects  some  dis- 
ability (as  consanguinity),  or  occasions  the  omis« 
sion  of  some  requisite  expressly  insisted  on  by  the 
positive  law;  for  example  that  of  the  person 
celebrating  the  marriage  being  a  clergyman  in 
holy  orders ;  but  when  the  spiritual  courts  in  Eng- 
land were  allowed  to  enforce  contracts  in  prcBserUiy 
which  they  could  until  the  marriage  act,  (and  no 
such    act   having    passed    in   Ireland(5),   are   still 

(4)  To  the  errors  in  essentials  above-mentioned,  the  Mo- 
saic law  added  an  error  in  respect  to  virginity. 

(5)  This  difference  between  the  laws  of  the  two  countries 
is  worthy  of  observation. 
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allowed  to  do  in  that  country,  where  there  is 
no  subsequent  marriage  with  consummation)  it 
would  seem  that  if  the  marriage  had  beeq  cele- 
brated by  a  layman  disguised  as  a  clergyman,  the 
judge  should  have  decreed  a  celebration  in  facie 
ecclesice^  because,  though  not  properly  a  marriage, 
it  was  a  contract  de  priesenti. 

The  consent  must  be  given  without  fear;  but 
under  the  name  of  fear  is  not  comprehended  filial 
respect  and  reverence,  inducing  the  child  to  pay 
attention  to  the  wishes  of  the  parents,  if  on  their 
parts  there  be  no  force,  personal  violence,  or  me- 
naces :  if  it  be  a  fear,  according  to  the  language 
of  the  civil  law,  a  quo  absunt  verbera^  vincula, 
mines ;  it  must  not  be  forced  :  hence  marriages  ce- 
lebrated by  force  are  void ;  and  by  the  civil  law, 
the  consent  of  a  party  forcibly  carried  away  from 
the  family  and  married,  whether  given  prece- 
dently  or  subsequently,  did  not  confirm  the  mar- 
riage ;  by  our  laws,  a  precedent  consent  (in  such 
a  case),  in  some  instances,  does  not  confirm  the 
marriage ;  a  subsequent  in  scarce  any :  but  this 
disability  in  the  persons  carried  away,  to  ratify 
such  forcible  marriage  by  their  consent,  depends 
on  particular  statutes,  and  is  confined  to  the  cases 
mentioned    and     described     in    those    statutes(6)« 

(6)  The  principal  of  these  statutes  are, 

in  England,  in  Ireland, 

3  Hen.  VII.  ch.  2.  31  Hen.  VX.  ch.  9. 
39  Eliz.  ch.  9.  3  Hen.  VII.  ch.  2. 

4  dt  5  Ph.  and  Mary,  ch.  8.      10  Car.  I.  ch.  17. 

6  Anne,  ch.  16. 
19  Geo.  II.  ch.  13. 
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Prostitutes,  by  the  Roman  law,  were  not  entitled 
to  this  protection  from  force ;  but  our  laws  re- 
garding the  rights  of  humanity,  as  well  as  the 
public  order  and  peace,  have  given  them  in  this 
respect  the  same  immunities  with  other  women. 

Under  the  head  of  marriages  void  for  want 
of  consent  of  parties,  may  be  included  those  of 
idiots  and  lunatics,  who,  having  no  free  will,  are 
incapable  of  consent,  and  were  therefore,  by  the 
civil  law,  incapable  of  contracting  matrimony. 
By  the  old  common  law  of  England,  idiots  and 
lunatics  were  permitted  to  marry ;  but  by  the 
English  statute,  15  Geo.  II.  ch.-  30.  the  mar- 
riage of  a  lunatic,  found  to  be  so  by  virtue  of 
a  commission,  or  whose  person  and  estate  are  by 
act  of  parliament  entrusted  to  others,  is  in  that 
kingdom  declared  to  be  null  and  void(7) ;  and  in 
Ireland,  the  marriage  of  a  lunatic,  if  not  proved 
to  be  in  a  lucid  interval,  would  be  determined  to 
be  void. 

Secondly,  Able — ^Now  let  us  suppose  the  parties 
willing,  we  proceed  to  the  causes  which  may  dis- 
able them  from  contracting ;  these  were  divided 
by  the  civil  law  into  such  as  were  attended  with 
turpitude,  and  such  as  were  not.  Under  the  former 
class   of  those   free  from  turpitude,  they  reckoned 


(7)  This  act  is  soroetimes  called  the  Bradford  Act,  as  said 
to  have  been  introduced  by  Mr.  Pulteney,  to  prevent  Lord 
Bradford,  to  whom  he  was  next  in  remainder,  from  marry- 
ing. 
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infency — ^want  of  proper  consent — alienage.  Un- 
der the  latter,  such  causes  as  rendered  the  mar- 
riage incestuous,  indecorous,  or  noxious.  We 
shall  consider  them  in  this  order : 

1st.  Infancy— By  infants,  in  the  civil  and  ec* 
clesiastical  laws  (in  relation  to  marriages),  are 
meant  children  under  the  age  of  seven(8).  Such 
could  not  even  contract  e8pousals(9) ;  between  the 
age  of  seven  and  puberty,  which,  by  the  civil 
law,  as  by  ours,  was  fourteen  years  in  the  man, 
twelve  in  the  woman,  they  might  contract  espou- 
sals, t.  €.  make  contracts  de  futuro^  or  mutual 
promises  of  future  marriage,  but  not  marriage 
contracts  de  prtesenti^  or  by  words  of  the  present 
tense. 

At  the  age  of  puberty  they  might  agree  or  dis- 
agree to  the  contract  by  marrying  or  refusing  to 
marry;  so  they  might  if  one  only  of  the  parties 
were  under  the  age  of  puberty,  on  that  party's 
arriving  at  such  age.  The  canon  law  respected 
hability,  not  years,  in  determining  who  were  of 
the  age  of  puberty,  which  therefore,  according 
to  the  canonists,  must  differ  in  different  persons. 
If  persons  under  the  age  of  puberty   married   de 

(8)  With  respect  to  other  acts  aod  powers,  infancy  had 
other  meanings,  lengths,  and  periods. 

(9)  The  marriages  of  princes  were  excepted  for  reasons  of 
state.  Swinburne,  in  his  travels,  mentions  having  seen,  at 
Palermo,  two  young  ladies  of  eight  years  of  age,  who  had 
been  even  then  espoused  or  betrothed,  appearing  at  balls  with 
their  future  husbands. 
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facto  at  Rome,  the  wife  was  considered  only  as  a 
spouse;  the  husband  could  not  sue  for  her  dower; 
if  repudiated,  she  had  not  the  actio  rei  uxoricsj  nor 
could  she  upon  this  event  recover  a  legacy  be* 
queathed  to  her,  lo  be  paid  at  the  time  of  mar- 
riage« 

Our  law  here  differs  from  the  civil.  A  contract 
de  futufo  is  of  no  force,  if  both  the  parties  are  un* 
dcr  the  age  of  twenty  one  years(  10);  if  one  only 
a  minor,  is  voidable  at  the  election  of  that  minor ; 
it  differs  again  in  this,  that  with  us  marriages  dc 
fado  with  persons  under  the  age  of  puberty,  are 
considered  as  more  than  spousals,  as  actual  marri- 
ages ;  for  though  either  party,  on  coming  to  the 
age  of  puberty,  may  disagree  to  the  marriage,  yet 
if  there  be  no  such  disagreement,  no  second  cele- 
bration of  the  nuptials  is  required ;  if  indeed  one 
of  the  parties  disagrees,  the  marriage  is  void  with- 
out any  sentence  of  divorce(ll).  Such  cases  in 
latter  times  have  rarely  happened ;  but  formerly 
questions  have  arisen,  whether  these  marriages, 
notwithstanding  disagreement,  should  not  be  con- 
sidered as  valid  with  respect  to  third  person8(12). 

(10)  Holt  V.  Ward,  Strange. 

(11)  Godolphin,  p.  479. 

(12)  Vide  Leigh  and  Hannier,  Leonard  53.  The  ease 
was  thas:  a  hond  was  given  by  Leigh,  conditioned  that  hia 
son  shoald  marrj  Sir  Thomas  Hanmer's  daughter;  they  in- 
termarried, the  son  being  twelve,  the  daughter  nine ;  Leigh's 
son  «t  fourteen,  his  age  of  puberty,  disagreed  to  the  mar- 
riage.    An  action  was   brought  on  the  bond ;  adjudged    that 

Vol.   I.  8 
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2d.  Disability — ^Want  of  consent  of  parents  or 
guardians.  No  consent  was  wanting  but  that  of 
the  parties  themselves  by  the  canon  and  our  com- 
mon law ;  for  though,  by  the  feudal  system,  the 
want  of  consent  of  the  King  or  Lord  subjected  the 
party  to  forfeitures,  yet  that  did  not  invalidate 
the  marriage.  In  the  civil  law  the  consent  of  the 
father  was  indispensably  necessary  to  the  validity  of 
the  marriage,  until  the  child  was  emancipated; 
hence  great  difficulties  arose  when  the  father  was 
insane,  in  captivity,  &c.  till  by  later  regulations 
the  magistrate  had  a  power  in  such  cases  to  dis- 
pense with  the  necessity  of  consent(13).     In  some 

its  conditton  was  fulfilled,  and  that  the  marriage  under  pu- 
berty, though  the  parties  had  a  power  of  afterwards  disagree- 
ing, was  thus  to  be  considered  a  good  marriage  as  to  third 
persons. 

(13)  The  necessity  of  parental  consent  is  agreeable  to 
reason,  otherwise  filial  irreverence  is  encouraged,  and  rash 
and  imprudent  connections  follow,  attended  with  misery 
both  to  parent  and  child.  It  is  also  agreeable  to  the  Divine 
law,  which  makes  marriages  without  such  consent  voidable. 
Isaac,  Jacob,  Sampson,  Exod.  xxii.  v.  17.  Though  a  man 
seduced  a  maid,  the  father  might  refuse  her  to  him,  ergo  a 
fortiori,  6lc. 

Deut.  vii.  v.  3.  The  Israelites  were  forbidden  to  give 
their  children  in  marriage  to  the  children  of  Canaan. 

1  Corinth,  ch.  vii.  St.  Paul  speaks  of  persons  giving  or 
refusing  their  children  in  marriage. 

Yet  the  Council  of  Trent  severely  condemned  those  who 
hold  that  marriage  without  consent  was  voidable;  and 
many  writers  on  the  canon  law  have  maintained,  that  such 
consent,  though  decorous,  is  not  essential  to  the  ratification  of 
the  marriage  hy  that  law. 
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cases,  for  want  of  a  father,  the  consent  of  mothers 
or  guardians  was  required.  If  consent  was  un- 
reasonably refused  by  the  father,  there  was  no  re- 
medy ;  if  by  the  mother  or  guardian,  the  magis- 
trate had  a  power  of  interference,  and  might  allow 
the  marriage.  In  Holland  the  consent  of  parents 
or  guardians  is  necessary  to  twenty-fire.  In  France 
until  thirty.  The  legislature  of  England  in  later 
times  has  adopted  the  same  policy,  and  by  various 
statutes  has  made  the  consent  of  parents  or  guardi- 
ans, until  the  parties  are  twenty-one,  an  indispen- 
sable condition  to  a  good  marriage.  Hence  in 
England  the  age  of  twenty-one  is  become  the  full 
and  perfect  age,  in  respect  to  marriage,  as  it  always 
was  with  respect  to  many  other  acts.  Of  these 
English  statutes,  the  principal  is  usually  known  by 
the  name  of  the  Marriage  Act,  26  Geo.  11.  which 
never  was  enacted  in  Ireland,  but  certain  acts  have 
passed  in  that  kingdom,  particularly  9  G.  II.  ch. 
11.  and  23  G.  II.  ch.  10.  to  invalidate  by  suit  in 
the  ecclesiastical  court,  (to  be  commenced  within 
a  year)  the  marriages  of  persons  having  estates  to 
a  certain  amount  therein  specified,  who  marry  un- 
der twenty-one  without  consent  of  parents  or  guar*? 
dians.  The  Irish  canons  require  their  consent  in 
all  cases  where  the  parties  are  under  the  age  of 
twenty-one,  and  at  any  age  if  they  are  married  by 
license(14),  except  in  case  of  widowhood. 

(14)  The  propriety  of  the  English  Marriage  Act  has  been 
a  subject  of  great  controversy :    against  it  was  urged  the  de- 
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3d*  Disability— The  parties  not  beiog  Romaa 
citizens.  This  followed  from  the  Roman  definition 
of  marriage,  and  the  light  in  which  they  consi- 
dered it;  for  how  could  others  participate  all 
rights,  divine  and  human,  when  none  but  Roman 
citizens  were  entitled  to  those  full  and  complete 
privileges  ?  The  participation  of  divine  rights  was 
of  great  coosequence  to  a  Roman  wife,  e.  g.  her 
beiog  admitted  to  the  sacrifices  offered  by  the  hus- 
band, while  the    empire  continued    to  be  heathen, 

crease  of  population  and  licentiouaoess  which  it  woold  occa- 
sion. It  was  answered,  that  parents  were  not  apt  to  refuse 
their  consent  to  reasonable  matches,  but  must  wish  to  see 
their  children  settled;  that  any  perverse  opposition  from  the 
parent  could  only  retard  the  marriage  until  twenty-one,  no 
great  age  for  entering  into  that  union;  and  that  hasty  mar- 
riages do  not  tend  to  make  the  people  happy,  or  the  nation 
prosperous,  or  add  to  the  felicity  of  either  children  or  parents. 

This  act  is  supposed  not  to  extend  to  Scotland,  but  Lord 
Mansfield  expressed  great  doubts  upon  that  point. 

However,  Mr.  Hargrave  says  this  point  seems  now  fully 
settled  in  favour  of  Scotch  marriages  by  a  decision  in  the 
court  of  arches,  afterwards  confirmed  by  the  delegates  in  that 
kingdom. 

It  is  said  to  be  rendered  totally  nugatory  by  having  the 
banns  called  in  a  parish  wh'^re  a  party  has  resided  a  certain 
time  for  the  purpose,  but  where,  notwithstanding  such  re- 
sidence, the  banns  may  be  called  without  the  knowledge  of 
any  parties  conoerned  to  prevent  it ;  for  this  trick  is  said  to 
be  a  security  froni  the  act. 

The  Royal  Marriage  Act,  1772,  is  also  sometimes  em- 
phatically called  the  Marriage  Act. 
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because  without  such  participation  there  were  manj 
civil  rights  to  which  she  was  not  entitled.  Mar- 
riage  with  them  meant  the  union  of  persons  en- 
titled to  every^  right  that  human  nature  is  capable 
of ;  hence  the  union  between  citizens  was  called 
Nuptiae  or  Connubium ;— with  other  free  persons, 
Matriroonium ; — ^and  between  slaves  themselves, 
Contubernium.     Vide  Heineccius. 

Having  now  gone  through  the  disabilities,  which 
are  merely  temporal,  or  not  attended  with  turpi^ 
tude,  we  proceed  to  such  as  are,  or  at  least  have 
been,  so  accounted.  Marriages  forbidden  by  the 
civil  law,  on  account  of  the  latter,  are  classed 
under, 

Isu  Incestuous, 
2nd.  Indecorous, 
3d.  Noxious. 

Incestuous. — In  order  to  understand  how  far  the 
disability  arising  from  consanguinity  or  affinity  has 
been  extended  by  different  laws,  we  must  trace 
out  their  respective  methods  of  computing  the  de^ 
grees(15)  of  kindred  among  coliaterals(16).  The 
civil  law  reckons  upward(17),  from  either  of  the 
persons    related,  to    the  common    stock,  and   then 

(15)  Gradus  est  DisUntia  Cognatorum. 

(16)  It  18  evident  the  degrees  of  kindred,  in  the  right  line, 
must  by  all  laws  be  reckoned  alike — t.  e.  as  many  degrees  as 
there  are  generations. 

(17)  This  was  the  Jewish  mode  of  computing,  and  is  the 
fair  and  natural  one,  sayji  Bacon,  Ab.  3  vol.  p.  5752. 
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downward  again  to  the  other;  reckoning  a  de- 
gree from  each  person  to  the  next,  both  ascending 
and  descending. 

The  canon  law(18)  begins  at  the  nearest  com- 
mon ancestor,  and  counts  downward ;  and  in 
whatsoever  degree  the  two  persons,  or  the  most 
remote  of  them,  is  distant  from  the  common  an- 
cestor, that  is  the  degree  in  which  they  are  re- 
lated to  each  other  E.  G.  cousin  germans  are,  by 
the  civil  law,  in  the  fourth  degree  to  each  other; 
by  the  canon  law  and  by  ours  in  the  second  de- 
gree. This  being  premised,  the  rules  of  the  ci- 
vil law  are  easily  understood,  and  may  be  reduced 
to  two. 

First,  Marriages  between  persons  in  the  direct 
line,  whether  ascending  or  descending,  are  pro- 
hibited ad  infinitum. 

Note. — This  rule  is  common  to  the  three  laws. 

Secondly,  In  the  oblique  equal  line,  (t.  e.  if 
both  persons  are  equidistant  from  the  common 
stock,)  the  second  degree  is  within  the  prohi- 
bition, the  fourth  not.  In  the  oblique  unequal 
line  (t.  6.  if  one  be  more  remote  from  the  com- 
mon  stock   than    the    other,)   all   degrees    beyond 

(18)  The  rule  of  the  canon  law  is  thus  expressed  : 

Linea  transTersa  sequalis. 

In  duoto  Gradu  unusquisque  distat  a  Stipite ;  eodem  inter 
se  distant. 

Linea  transversa  insqualis. 

In  QpUOto  Gradu  Remotior  distat  a  Stipite ;  eodem  distant 
inter  se. 
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the  third  are  legitimate  degrees,  unless  one  person 
be  in  loco  parentis  to  the  other(19).  There  are 
no  degrees  of  affinity,  in  propriety  of  speech,  be- 
cause no  generations  of  blood ;  but,  by  analogy, 
a  rule  is  applied  to  them,  viz.  in  whatever  degree 
any  person  is  related  to  me  by  blood,  in  the  same 
degree  is  the  consort  of  that  person  related  to  me 
by  affinity(20). 

The  canonists,  eager  to  augment  the  restraints 
upon  marriage,  in  order  to  increase  the  necessity 
of  dispensations,  were  not  pleased  with  these  rules, 
or  with  the  civilians'  method  of  computing  de- 
grees. They  therefore  adopted  the  method  of 
computation  mentioned  above,  which  brought  all 
persons  within  nearer  degrees  of  kindred  than 
before,  and  extended  their  prohibitions  to  the 
fourth  degree,  in  the  equal  collateral  line,  and 
even  further  in  the  unequal.  Not  content  with 
these  alterations,  they  invented  new  restraints, 
arising  from  spiritual  relationship,  u  e.  from 
having  the  same  godfathers  or  godmothers,  and 
extended    their   prohibitions  to  the  seventh  degree 

(19)  By  persons  in  loco  parentis  to  us,  the  Roman  Law 
meant  persons  nearer  the  common  stock  than  we  are. 

(20)  Yet  some  exceptions;  by  these  rules  cousin  ger- 
mans  might  marry,  yet  often  ibrbidden  by  the  Emperors 
before  Justinian.  A  man  might  marry  his  niece,  not  his 
aunt.  Yet  the  niece  was  prohibited  after  the  time  of  Con- 
stantine,  I  suppose  for  being  within  the  levitical  de- 
grees. 
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of  this  relation,  until  the  council  of  Trent  re- 
stricted the  prohibitions  of  marriage,  arising  from 
baptism,  to  the  second  degree. 

Although  in  these  countries  the  method  of  the  can- 
onists in  computing  degrees  is  adopted  with  respect 
to  real  estates,  and  that  of  the  civilians  as  to  per- 
sonal, yet  neither  are  applied  to  the  disabilities 
of  marriage.  A  statute  of  Hen.  VIII.  which  is 
in  Ireland,  33  cap.  2,  has  ordained  that  no  de- 
gree of  kindred  shall  be  a  prohibition  to  marry, 
except  such  as  is  made  prohibitory  by  God's  ex- 
press law,  or  such  as  comes  within  the  same  rea- 
son. The  degrees  of  kindred  therefore,  to  which 
we  are  to  look,  to  know  whether  marriage  be  pro- 
hibited on  account  of  consanguinity  or  affinity, 
are  the  levitical  degrees.  The  inability  to  marry 
persons  who  are  in  loco  parentum^  does  not  exist 
with  us(21). 

Marriages  were  prohibited  by  the  civil  law  as 
indecorous,  1st  between  senators  and  emancipa- 
ted slaves,  or  other  persons  of  mean  condition. 
2d,  Between  a  man,  and  a  woman  who  was  an 
actress,  a  prostitute,  an  adultress,  or  who  had 
been  convicted  of  heinous  crimes.  3d,  Be- 
tween   parties   who   had    committed    adultery    to- 

(21)  A  man  had  marri^  bis  great  uncle's  wife;  a  libel 
was  exhibited  against  him  to  annul  the  marriage.  Prohibi- 
tion was  obtained,  for  it  is  within  the  levitical  degrees;  yet 
she  was  to  him  hco  parentis. 

Dr.  Harrison  v,  Burwell,  Vaughan. 


■ 
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gether(22).  4th,  Between  the  ravisher  and  the 
ravished.  The  first  prohibition  as  to  senators, 
however,  w*as  taken  away  by  Justinian.  The  se- 
cond and  third  are  unknown  in  the  canon  law, 
or  in  our  common  law. 

Noxious — First,  marriages  were  prohibited  among 
the  Romans,  as  noxious,  between  Christians  and 
Jews.  To  this,  forbidding  the  intermarriages  of 
protestants  and  papists,  may  bear  some  comparison 
as  to  their  policy. 

Secondly,  Between  guardians  or  their  sons,  and 
their  female  wards,  before  they  have  rendered  an 
account,  and  between  provincial  governors,  or 
other  public  officers  in  the  provinces,  and  pro- 
vincial women(23). 

Thirdly,  The  marriages  of  the  clergy,  or  others 
who  had  made  a  vow  of  chastity.  But  this 
must  be  confined  to  marriages  subsequent  to  their 
entering  into  the  ministry,  for  marriages  con- 
tracted before,  were  not,  by  the  civil  law,  dis- 
solved on  taking  orders,  and  those  in  the  lower 
orders  might  marry  once  after  being  ordained. 
See  Code  Jib.  S.  tit.  19. 

Fourthly,  Between  persons  who,  or  one  of 
whom,  were  married  already  to  some  other,  still 
living. 

(22)  This,  though  often  spoken  of  in  the  house  of  lords, 
never  has  heen  enacted  in  these  realms. 

(23)  Compare  with  this  policy,  the  ancient  laws  forbidding 
marriages  between  the  Irish  and  English. 

Vol.  I.  9 
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By  the  ciFil  law,  polygamj  is  expressly  forbid- 
den. In  these  countries  a  former  marriage  'not 
only  invalidates  a  latter,  but  subjects  the  party  to 
the  penalties  of  felony,  unless  there  has  been  a  pre- 
cedent separation  a  mensa  ^  thoro^  which,  though 
it  does  not  confirm  the  second  marriage,  prevents 
the  felony.  At  Rome  frequent  attempts  were 
made  to  abolish  the  laws  against  polygamy,  but 
without  success.  Julius  Caesar  entertained  such 
a  design,  but  did  not  carry  it  into  execution. 
Valentinian  L,  wishing  himself  to  take  a  second 
wife,  allowed  the  practice  though  it  had  ceased 
to  be  common.  Justinian  forbad  it  expressly  among 
the  Romans ;  and  Theodosius,  Arcadius  and  Ho- 
norius,  extended  the  prohibition  to  the  Jews(24). 
Among  modern  civilized  nations,  polygamy  has  scarce 
ever  been  legalized,  not  even  in  Muscovy :  Charle- 
magne, at  that  early  period,  punished  it  as  adultery. 
It  is  remarkable,  that  the  Mahometans,  at  present, 
though  they  practice  it  themselves,  are  said  to  forbid 
it  to  the  Jews(25). 

(24)  Among  the  ancient  nations,  the  Persians^  Athenians, 
Parthians,  Thracians,  practised  polygamy. 

(25)  This  practice  has  been  defended  by  appealing  to 
the  practice  of  the  patriarchs,  particularly  Lamech,  and 
of  the  whole  Jewish  nation.  But,  says  St.  Austin,  what 
is  that  to  us ;  we  are  forbidden  by  the  positive  revealed 
law,  they  were  not.  Besides,  others  maintain  that  La- 
mech was  severely  reproached  by  his  conscience  for  this 
act;  and  if  it  was  indulged  to  the  Jews  at  all,  it  was  rather 
permitted   to    tlie    hardness    of    their    hearts,   than    encou- 
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It  is  not  wrong,  saj  the  polygamists,  because  it 
is  not  contrary  to  the  end  of  marriage,  which  id  in- 
creasing the  species.  This  is  not  consonant  to  expe- 
rience, for  it  is  not  found  to  increase  population. 
Turkey  is  an  instance(26).  - 

It  has  also  been  defended  as  necessary  in  hot 
climates.  The  Roman  law  giver  did  not  think  so, 
for  be  enacted  these  prohibitions  for  the  meri- 
dian of  modern  Turkey.  A  defence  of  the 
practice  has  been  lately  attempted  by  a  doctor 
Madan,  whose  work  has  not  even  the  merit  of 
novelty ;  the  same  notions  having  been  broached 
long  before  by  Lyserus,  a  native  of  Saxony,  who 
wrote  about  1683.  Successive  polygamy (27)  sub- 
jected persons  at  Rome  to  several  penalties  and 
incapacities.  By  the  canon  law  it  is  esteemed  inde- 
corous, but  not  forbidden.  Marriage  within  the 
year  of  mourning  is  severely  condemned  by 
both. 

raged,  as  was  the  case  with  respect  Jo  their  divorces.  Vid. 
St.  Matthew,  ch.  19.  v.  8.  Texts  quoted  against  it  are, 
from  Genesis,  ch.  2.  ▼.  18.  where  two  only  were  joined  together, 
d&c.  and  1  Corinth,  ch.  7.  y.  %,  Let  every  man  have  his 
own  wife,  and  every  woman  her  own  husband.  Argum^qta 
against  polygamy,  from  the  confusion  it  introduces  into  families 
— from  the  neglect  of  the  childrens'  education,  d&c. — See  also, 
Yinnius,  p.  49* 

(26)  China  seems  an  instance  to  the  contrary. 

(27)  By  successive  polygamy  is  meant,  a  subsequent  mar-, 
riage  after  the  death  of  the  first  consort. 
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I  hatre  now  gone  through  the  causes  which, 
according  to  the  civil  law,  rendered  persons  una- 
ble to  contract  marriage;  and  have  classed  them 
as  that  law  does,  under  such  as  are  attended  with 
turpitude,  and  such  as  are  not.  The  more  usual 
division  of  these  disabilities  in  the  English  law  is, 
into  canonical  and  temporal.  The  former  are  con- 
sanguinity, affinity,  impotency  and  pre-contract. 
These  render  the  marriage  voidable  by  sentence  of 
the  spiritual  court,  if  passed  in  the  life*time  of  the 
parties,  but  not  after.  The  latter  render  it  ipso 
Jiicto  void,  and  are,  want  of  'age,  prior  marriage, 
idiocy  or  lunacy,  want  of  consent  of  parents  or 
guardians(28). 

(38)  This  distinction  between  marriages  Toid  and  voidable, 
not  having  been  sufficiently,  in  my  opinion,  explained  by  radi- 
mental  writers,  not  excepting  even  the  two  learned  writers  who 
have  filled  the  vinerian  cbair,  I  will  beg  leave  here  to  insert  my 
ideas  on  the  subject. 

Void  and  voidable  marriages  differ  little  aat  to  their  effects, 
when  the  latter  is  actually  avoided  ;  for  example,  if  a  marriage 
be  avoided,  as  being  within  the  levitical  degrees,  or  of 
a  minor,  having  a  certain  fortune,  under  the  statute  in 
this  country,  the  sentence  has  a  retrospect,  and  makes  it 
void  ab  initio;  but  if  no  such  sentence  during  the  life  of 
the  parties,  in  the  first  case,  or  within  a  year  in  the  other, 
the  marriage  is  good,  and  never  can  be  avoided  afterwards. 
It  is,  therefore,  until  sentence,  a  marriage  both  de  facto 
and  de  jure  ;  and  so  for  ever  if  no  sentence  within  those  li- 
mited times ;  but  a  sentence,  if  passed  within  those  periods 
against  it,  has  a  retrospect,  and  totally  destroys  its  de  jure 
effects  from  the  beginning;    it    is  iu  its   origin  de  jure,  and 
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We  now  proceed  to  the  third  grand  requisite  to 
a  valid  marriage,  viz.  that  the  parties  should  actu- 
ally contract ;  under  which  head  comes  also  the 
consideration  of  pre-contract :  these  contracts  natu- 
rally divide  themselves  into  contracts  de  pr^eseniij 
and  contracts  de  futuro ;  the  former,  in  the  Roman 
law,  made  and  formed  actual  marriages,  though 
of  the  unsolemn  sort,  without  any  actual  cere- 
mony necessarily  attendant  on  them.  The  latter, 
being   promises   of    future   marriage,   were   usually 

may  for  e?er  be  so,  or,  e  contra^  all   its  de  jure  effects  may 
be  destroyed  ab  initio  by  a  subsequent  sentence. 

To  explain — The  issue  of  persons  marrying,  though  within 
the  Jevitical  degrees,  are  legitimate,  (a  de  Jure  effect)  if  no 
sentence  during  the  life  of  the  parties ;  if  there  be  such  sen- 
tence,  are  bastards.  Now  mark  the  difference  of  a  void 
marriage,  as  e.  g,  for  bigamy  or  idiotism ;  it  never  was  de 
jure,  it  was  void  ab  initiOf  the  sentence  does  not  make  it 
void  ab  initio,  it  only  declares  it  to  have  been  so ;  in  these 
cases,  therefore,  a  sentence  is  not  necessary ;  nor  do  I  think 
it  more  so  in  cases  of  marriages  hy  force  and  compulsion,  houh 
ever  it  may  be  prudent,  though  Mr,  Woodeson  seems  of  a  con^ 
trary  opinion. 

Lord  chief  justice  Hale  says,  the  sentences  of  the  eccle* 
siastical  courts  do  sometimes  introduce  a  real  effect,  without 
any  other  execution ;  as  a  divorce  a  vinculo  matrimonii  for 
consanguinity,  or  frigidity,  doth  induce  a  legal  dissolution  of 
the  marriage,  so  a  sentence  of  deprivation  from  an  ecclesi- 
astical benefice  doth,  by  virtue  of  the  sentence,  without  any 
other  coercion  or  execution,  introduce  a  full  determination 
of  the  interest  of  the  person  deprived.  History  of  the  Common 
Lato,  p.  33. 
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attended  with  tlie  deposit  of  an  arrhaf  or  earnest, 
which,  on  breach,  was  rorfeited(29). 

The  canon  law  considered  them  with  a  more 
curious  eye,  (and  as  contracts  de  pr^esenti  were 
present  matrimonial  agreements,  wanting  nothing 
which  the  parties  could  contribute  to  form  a  mar- 
riage, but  not  celebrated  by  a  priest)  it  considered 
them  as  marriages  in  conscience,  and  compelled  a 
celebration  in  facie  ecclesi^Bj  extending  the  same 
privilege  to  contracts  de  JuturOj  if  followed  by  con- 
summation. These  rules  of  the  canon  law  were 
early  adopted  in  England,  and  pre-contracts,  so 
circumstanced  as  above,  invalidated  future  marriages. 
The  law  in  this  respect  in  England  underwent  va- 
rious  changes,  until  ultimately  the  marriage  act  for- 
bad the  enforcing  of  any  such  contracts ;  and  thus, 
by  implication,  abolished  the  impediment  of  pre-con- 
tract. We  have  not  that  act  in  Ireland,  but  we 
have  an  act,  12  Qeo.  I.  ch.  3.  which  enacts,  that  no 
contract  without  consummation,  shall  be  of  any  force 
towards  making  void  a  subsequent  marriage  con- 
summated. 

Ultimately,  the  mere  consent  at  Rome  made  a 
marriage,    wkhout    any   outward    ceremony    what- 

(29)  Promises  to  marry  are  also  the  subjects  of  actions  in 
temporal  courts,  but  must  be  distinguished  from  promises 
in  consideration  of  marriage,  as  to  pay  money,  d&c.  these 
latter,  by  our  statute  of  frauds,  are  invalid,  unless  in  writing, 
and  signed  by  the  parties,  or  their  agents,  properly  authorised. 
Statute  of  frauds  is,  in  Ireland,  17  w!  III.  ch.  12;  in  England, 
29  Car.  11.  ch.  3. 


Chap.  I.]  OF  PERSONS.  71 

ever;  yet,  to  produce  certain  legal  effects,  the 
marriage  must  have  been  celebrated  with  certain 
forms  and  rites,  or  established  by  time ;  such  mar- 
riages were  called  solemn(30),  and  were  of  three 
kinds,  confarreation,  coemption,  and  use:  con- 
farieation  was  attended  with  sacrifices,  and  eat- 
ing  in  communion  of  the  same  bread,  in  pre- 
sence of  a  pontiff,  or  flamen  dialis,  and  ten  wit- 
nesses; it  was  the  most  solemn  and  religious  form, 
and  the  woman  thus  married  partook  of  all  her 
husband's  fortunes  and  sacrifices ;  it  was  in  the 
earlier  times  common  to  all,  but  afterwards  con- 
fined to  priests  and  pontiffs  only,  or  those  whose 
children  were  destined  for  the  priesthood ;  it  ceased 
to  be  commonly  used  about  the  time  of  Tiberius. 
Coemption  was  a  fiction  whereby  the  parties  were 
supposed  to  purchase  each  other,  and  each  of  them 
laid  down  a  piece  of  money  for  that  purpose  be- 
fore priests  and  witnesses;  hence,  the  concubine, 
who  was  not  an  harlot,  but  a  kind  of  inferior  wife, 
(like  the  wife  a  main  gauche  in  Germany(31), 
was  called  uxor  graiuita,  as  not  being  married  by 

(30)  These  solenoD  marriages  were  properly  nuptia^ 
though  that  word  sometimes  signifies  the  nuptial  banquet. 
Taylor  distinguishes  it  from  matrimonium,  differently  from 
Heineccius. 

(31)  This  marriage,  called  morganatic  in  Germany,  is 
when  a  noble  person  marries  a  person  of  inferior  condition ; 
her  children  do  not  inherit,  but  her  character  is  unspotted, 
and  her  husband  obeys  the  impulse  of  his  love  without  sacri- 
ficing his  pride. 
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coemption  or  purchased.  3dly.  Use  or  cohabita- 
tion, which,  if  continued  for  a  year,  mariti  animo, 
constituted  a  solemn  marriage.  Before  the  year 
ended,  the  wife  was  malrona;  afterwards,  mater- 
familias(32). 

In  all  these  solemn  ways  of  marriage,  the  wife 
was  said  in  manutn  convenire,  that  is,  the  husband 
acquired  a  power  very  similar  to  the  paternal,  both 
as  to  her  person  and  estate,  which  became  so  dis- 
tasteful to  women,  that  latterly  they  fell  into  dis- 
use, and  mere  consent  (which  was  to  be  gathered 
by  any  conclusion  that  could  be  made)  without 
any  rite  or  ceremony,  was  the  usual  method ; 
wives,  therefore,  to  avoid  the  solemn  effects  of 
cohabitation,  contrived  to  be  absent  three  nights 
in  each  year,  for  a  marriage  was  not  effected  by 
use  in  less  than  a  year,  and  that  uninterrupted  for 
more  than  two  nights.  So  that  marriage  by  use. 
Dr.  Taylor  truly  observes,  was  like  taking  on  trial, 
or  being  upon  liking,  until  ratified  by  a  year's 
.cohabitation. 


(32)  This  is  commonly  said  to  be  the  law  of  Scotland, 
but  I  think  it  safest  to  transcribe  the  words  of  one  of  their 
legal  writers ;  ''  Marriage  in  Scotland  is  fully  perfected  by 
consent,  which,  without  consummation,  founds  all  the  con- 
jugal rights  and  duties." — Erskine^  book  1.  tit  6.  sec.  2. 

It  is  not  necessary  in  that  country,  that  marriage  should  be 
celebrated  by  a  clergyman,  the  consent  of  parties  may  be 
declared  before  any  magistrate,  or  simply  before  witnesses ; 
and  though  no  formal  consent  should  appear,  marriage  is  pre- 
sumed from  cohabitation. 
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It  remains  to  note  some  creremonies  which  at- 
tended the  actual  marriage  among  the  Romans. 
The  bride's  hair  was  dressed  after  tKe  manner  of 
the  vestals ;  a  yoke  was  put  round  the  necks  of  the 
married  couple,  whence  conjugium;  a  ring  was 
sent  to  the  bride ;  the  bride  was  torn  from  the 
mother,  who '  made  a  feigned  resistance,  in  me- 
mory of  the  rape  of  the  Sabines;  she  was  then 
carried  to  the  husband's  house,  domum  deducla^ 
the  friends  singing  before  her,  Hymen^  O  Hy- 
metuee ;  at  the  portal,  fire  and  water  were  presented 
to  her,  intimating  that  she  must  share  her  hus- 
band's fortunes  and  sacrifices;  she 'was  then,  with 
certain  rifes,  made  participator  of  the  protection 
of  his  lares  and  penates,  which  was  called  Sacro- 
rum  Cammunio^  and  which  gave  an  inheritance  in, 
and  a  right  of  succession  to,  his  sacred  rights,  and 
almost,  by  necessary  consequence,  to  those  which 
were  temporal ;  and  hence,  as  the  lares  could  not 
be  moved,  the  damum  deductio(S3)  became  a  ne* 
cessary  part  of  the  rites  and  customs,  from  whence 
the  man  was  said  ducere  uxorem^  as  the  woman  nu- 

(3d)  The  domum  deductio,  was  the  only  ceremony  of  old 
in  England ;  before  the  time  of  Innocent  III.,  there  was  no 
solemnization  of  marriage  in  the  church,  but  the  man  came 
to  the  house  where  the  woman  inhabited,  and  led  her  home  to 
his  own  house.    See  Moor,  170. 

In  Scotland  they  have  the  marriage  by  use ;  Jiving  to- 
gether as  man  and  wife,  or  declaring  themselves  so  before 
witnesses,  makes  a  valid,  though  informal  marriage.  It 
need  not  be  celebrated  by  a  clergyman. 

Vol.    F.  10 
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here.     Whoever  wishes  to  know  raore  of  this  cere- 
monialy  must  consult  Heineccius,  Terasson,  &c. 

These  ceremonies  of  course  ceased  after  the 
empire  became  Christian ;  but  it  does  not  appear 
that  they  were  succeeded  by  celebration  by  a  person 
in  holy  orders,  for  marriage,  as  is  observed  in  the 
foregoing  note,  was  not  celebrated  by  the  clergy 
till  the  time  of  Innocent  III. ;  until  that  time, 
therefore,  mere  consent  and  contract,  to  be  col- 
lected as  was  said  above,  from  variety  of  circum- 
stances, made  a  marriage. 

Let  us  now  see  what  circumstances  are  required 
(besides  an  actual  contract  between  parties  willing 
and  able  to  contract)  to  the  validity  of  a  marriage 
by  the  laws  of  England  and  Ireland. 

Marriage  must  be  preceded  by  a  publication  of 
banns,  or  by  a  license  obtained(34) ;  and  must  be 
performed  by  a  person  in  orders,  in  a  parish  church 
or  chapel,  unless  by  a  special  dispensation,  and 
during  the  canonical  hours,  t.  e.  between  eight  and 
twelve  in  the  forenoon. 

The  omission  of  any  of  these  requisites,  except 
that    which    relates    to    canonical   hours,  is   made 

(34)  Before  the  granting  of  any  license,  says  the  letter 
of  the  canons,  two  known  persons  niust  swear  to  parents 
consent;  hence  I  have  said  above,  it  is  requisite  at  any  age 
to  a  marriage  by  license ;  but  from  the  general  context  of 
the  canons,  it  is  natural  to  suppose,  their  spirit  extended 
only  to  persons  under  twenty-one;  one  of  the  parties  also 
must  swear  there  is  no  impediment,  and  a  bond  must  be  en- 
tered into  to  these  effects. 
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fatal  to  the  marriage  in  England  by  act  of  par- 
liament. In  Ireland,  though  it  makes  the  omit- 
ting parties,  and  particularly  the  person  celebrating 
the  marriage,  subject  to  penalties,  yet  none  of 
these  requisites  are  essential  to  the  marriage,  ex- 
cept, that  it  be  performed  by  a  person  in  orders, 
which  rule  itself  is  positivi  jutisy  marriage  not 
having  been  celebrated  by  the  clergy  in  the  earliqr 
times;  and,  formerly,  it  was  held,  that  a  mar- 
riage by  a  layman,  erroneously  instituted  to  a  cure, 
was  good(35). 

(35)  Bui  it  must  not  be  conceived,  that  the  marriages  of 
protestaut  sectaries  must  be  by  a  clergyman  of  the  church 
of  England ;  if  their  marriages  are  solemnized  according  to 
their  own  riles,  and  both  parties  are  of  the  same  persuasion, 
they  are  good  to  all  civil  effects ;  for  instance,  to  support  an 
ejectment  where  legitimacy  comes  in  question,  or  an  action 
for  criminal  conversation ;  but,  if  they  come  to  entitle  them- 
selves to  any  rights  in  the  ecclesiastical  courts,  ^s  to  admi- 
nistration, they  must  prove  a  marriage  according  to  the  ec- 
clesiastical law.  1  Salk.  p.  119:  this  is  the  case  in  Eng- 
land, and  was  so  in  Ireland  before  the  21  &>  22  Geo.  III. 
.ch.  25,  which  enacts,  that  all  marriages  celebrated  between 
protestant  dissenters  by  protestant  dissenting  ministers  and 
teachers,  shall  be  as  valid,  and  the  parties  entitled  ^o  every 
right  as  much,  as  if  solemnized  by  a  clergyman  ot  the 
church  of  Ireland ;  to  this  act  one  main  objection  was  evi- 
dent, that  the  meaning  of  protestant  dissenter  not  being  suf- 
ficiently, if  at  all,  defined,  members  of  the  church  of  Eng- 
land might  call  themselves  protestant  dissenters  for  this  par- 
ticular purpose,  and  thus  evade  the  necessity  of  banns  or  li- 
cense ;  hut  for  the  able  protest  against  this  bill,  signed  by  an 
uncommon  number  of  peers,  see  the  appendix. 
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Omission  of  any  other  of  the  circumstances, 
above  enumerated,  merely  subjects  the  clergyman 
offending  to  penalties  prescribed  by  the  canons, 
viz.  of  deprivation,  or  degradation,  without 
breaking  the  bonds  of  matrimony,  in  this  King* 
dom. 

Having  now  enumerated  the  various  modes  of 
marriage,  and  the  impediments(36)  to  this  con- 
tract, method  would  lead  me  to  descrilie  its  legal 
consequences;  but  it  ipay  be  useful,  previously, 
to  note  some  miscellaneous  subjects,  not  reducible 
to  any  of  the  preceding  heads.  These  relate  to 
offences  against  the  rights  of  marriage— tto  the 
penalties  of  illicit  and  clandestine  marriages — to 
conditional  restraints  on  marriage,  and  to  mar- 
riage brocage  bonds,  or  agreements. 

Forcible  marriages  and  abduction  were,  by  the 
Roman  law,  considered  as  ecjjually  criminal  with 
rape,  and  each  of  these  offences  was  punished  with 
death.  With  us,  the  law  on  this  head  depends  on 
various  statutes(37). 

• 

(96)  Among  these  iinpediments  one  has  been  omitted,  not 
very  generally  noticed ;  the  canons  forbid  clergymen  to 
marry  persons  who  cannot  say  the  creed,  Lord's  prayer,  and 
ten  commandments;  might  not  the  fashionable  world  be 
sometimes  puzzled  by  a  clergyman  strictly  obeying  this 
dictate. 

(37)  fiy  10  Car.  I.  Irish,  taking  or  conveying  away  a 
maid  or  womaq  child,  unmarried,  within  sixteen,  if  done  by 
any  person  above  fifteen,  punished  with  two  years  imprison- 
ment I  taking   away  and  deflowerinff,  or  marrying,  such  per- 
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As  to  illicit  marriages,  the  institutes,  after  re- 
citing the  prohibitions  of  marriage,  declare,  that 
if  any  persons  presume  to  cohabit  in  contempt  of 
the  rules  above  recited,  they  shall  not  be  deemed 
husband  and  wife  ;  neither  shall  their  marriage,  or 
any  portion  given  on  account  of  such  marriage, 
be  deemed  valid.  The  code  added  also  pecuniary 
mulcts^  infancy,  et  cum  infamia  pc^nam  stupri(38), 
which  was  confiscation  of  half  the  goods. 

Our  laws  bear  a  strong  general  analogy;  they, 
in  numerous  cases,  iqaHe  cUndestine  marriages, 
and  those  illicit,  (whether  so  from  attention  to 
the  law  of  God,  natural  or  revealed,  or  from  rea- 
sons  of  state)   void  or  voidable — ?and  where  they 


SOD,  five  years  imprisonment ;  the  womaii  loses  any  lands  she 
might  have  during  her  life. 

By  6  ^nae,  ch.  16,  seducing  and  marrying  heiresses  under 
eighteen,  punished  hy  tl^ree  years  imprisonment,  and  their 
estates  vested  in  trustees.  By  the  same  act,  if  any  maid  or 
woman  be  carried  away  by  force,  and  afterwards  married  or 
defiled,  with  or  without  her  consent^  felony  without  benefit  of 
clergy.  The  English  statutes,  on  these  subjects,  are  too  well 
known  to  require  to  be  inserted  here. 

(38)  Stuprum  est,  quod  virgini  vel  vidutB  honeste  viventi  sine 
vi  infertur — this  is  its  definition  in  the  pandects;  which 
Wood  thus  explains,  Skuprum,  says  he,  is  when  an  unmar- 
ried man  lies  with  an  unmarried  woman  who  lives  in  repun 
tation,  and  is  not  suspected  to  be  a  common  prostitute.  Vi- 
olence, however,  did  certainly,  in  some  cases,  make  an  in- 
gredient in  the  ofience  of  Stuprum,  so  that  it  seems  a  word 
of  various  significations.  Its  meaning  has  been  frequently 
disputed  by  the  interpreters  of  college  statutes. 
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do  not,  they  annex  penalties  on  the  parties,  or  to  the 
priest  celebrating  the  nuptials(39). 

(39)  I  think  it  unnecessary  to  insert  an  account  of  these  pe- 
nalties, as  existing  in  England;  thej  being  so  generally 
known.  The  law  of  Ireland  is  now  become  interesting  to 
the  English  lawyer,  and  is  less  promulged. 

The  penalties  there,  as  to  clandestine  marriages,  are  prin- 
cipally to  be  found  either  in  the  canons,  where  they  relate 
chiefly  to  the  minister  celebrating  them  without  banns  or 
license,  and  subject  him  to  deprivation  if  beneficed ;  degra- 
dation if  not ;  or  in  the  act  6tli  Anne,  ch.  16,  which,  where 
the  husband's  father  has  fiily  pounds  a  year  in  lands,  or  five 
hundred  pounds  personal  estate,  an4  by  subtle  means  the 
marriage  is  procured,  or  the  party  being  under  twenty-one, 
contracts  matrimony  without  the  requisite  consents,  disables 
the  wife  from  recovering  dower,  thirds,  or  jointure,  sub- 
jects all  accessaries  to  three  years  imprisonment,  and  makes 
the  person  celebrating  the  marriage,  if  a  beneficed  clergy- 
man, liable  to  deprivation  ;  if  not,  to  transportation. 

Our  Irish  laws  respecting  marriages  illicit,  for  reasons  of 
state,  relate  principally  to  those  between  papists  and  pro- 
testants,  and  their  variations  require  some  attention;  it  is 
no  longer  necessary  to  enumerate  them  all,  but  the  principal 
were  the  following;  by  9  W.  III.  ch.  28,  marriage  by  a 
clergyman  of  a  woman  protestant,  having  freehold  or  lease- 
hold estates,  or  in  personal  property  five  hundred  pounds, 
to  any  person  without  certificate  of  his  being  a  protestant, 
subjected  the  clergyman  to  fine  and  imprisonment,  but  the 
marriage  was  not  void. 

By  12  Geo.  I.  popish  priest  or  degraded  clergyman,  or 
layman,  marrying  two  protestants,  or  a  protestant  to  a  pa- 
pist, guilty  of  felony  witliout  benefit  of  clergy. 

By  19  Geo.  If.  all  marriages  between  protestants  and  pa-, 
pists,    or    between    two    protestants,    celebrated    by  a    popish 
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The  civil  law  permitted  the  proxenetae^  or  match 
makers,  to  receive  a  reward  for  their  pains,  C.  5. 
1.6(40). 

All  restraints  on  marriage  were  held  void  by 
the  civil  law,  and  so  they  are  by  our  ecclesiastical 
courts,  the  rule  being  there  also,  maritagium  debet 
esse  liberumy  vid.  3  P.  Wm.  p.  239.  Wrotesley 
V.  Bendish(4l). 

priest,  are  ipso  facto  Void.  Upon  this  clause  disputes  have 
formerly  arisen,  whether  it  avoided  all  marriages  between 
protestant  and  papist,  or  only  those  celebrated  by  a  popish 
priest.  If  it  did  not  invalidate  all  such  marriages,  I  know 
of  no  other  law  that  did.  It  is  now  only  a  question  of  curi- 
osity, but  the  sense  of  the  legislature  upon  it  is  sufficiently 
evident,  by  their  thinking  the  act  of  32  Geo.  III.  ne- 
cessary. 

But  the  law  in  these  respects  is  almost  entirely  altered  by 
the  statute  32  Geo.  III.  ch.  21,  which  repeals  the  above 
act  of  the  9th  of  William,  and  authorises  the  intermarriages 
of  protestants  and  catholics,  provided  they  be  celebrated  by 
a  clergyman  of  the  established  church ;  and  by  33  Geo.  III. 
ch.  21,  a  popish  priest  may  marry  protestants,  or  protestant 
and  papist,  if  they  have  been  previously  married  by  a  pro- 
tastant  clergyman,  otherwise  the  marriage  is  void,  and  the 
priest  subject  to  a  penalty  of  five  hundred  pounds. 

(40)  Marriage  brocage  bonds,  and  agreements  to  reward 
persons  procuring  a  marriage,  are  entirely  forbidden  with  us, 
and  vacated  by  courts  of  of  equity. 

(41)  A  condition  in  restraint  of  marriage  prevails,  e.  g.  a 
conditional  legacy  is  forfeited  if  there  be  a  devise  over  to 
another  person,  in  failure  of  condition ;  but  even  so,  our 
courts  of  equity   have   uniformly  leaned    against    these  re- 
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We  must  not  conclude  this  chapter  without  ob- 
serving, that  besides  the  honours  and  rewards  an- 
nexed to  marriage  at  Rome,  sudb  as  the  ^tf^  irium 
Uberorum^  which  conveyed  various  privileges  and 
exemptions,  the  laws  actually  comjielled  marriage 
by  punishing  celibacy  with  fine,  and  it  was  a 
branch  of  the  censor's  office  to  put  it  in  execu- 
tion ;  on  the  same  principle,  a  parent  could  not 
disinherit  a  daughter  for  incontinence,  for  whom 
he  did  not  provide  a  husband  before  twenty-five ; 
even  the  childless  lost  one-half  of  a  legacy  be- 
queathed, the  other  escheating  to  the  exchequer. 
But,  in  later  times,  the  privileges  attending  the 
parent  of  three  children  were,  by  a  benign  fiction, 
extended  to  others. 

It  must  also  be  noted,  that  the  man  who  had  not 
a  wife  might  lawfully  have  a  concubine,  but  not 
both  together.  The  popes  of  old  authorised  concu- 
bines ;  and  it  appears  by  our  legitimate  constitutions 
they  were  usual  with  the  clergy. 

A  concubine  does  not  mean  in  the  civil  law  a 
harlot;   the  concubine  was  a  person  taken  to  co- 

sttaintfi,  and  anxiously  endeavoured  to  construe  them  as 
meant  only  tit  temirem^  or  to  find  out  some  virtual  compli- 
ance ;  and  if  the  condition  he  consent,  the  want  of  that  con- 
sent, if  denied  without  reason,  is  not  regarded.  Devises  over 
are,  however,  sometimes  considered  in  the  light  of  a  forfeiture, 
nor  has  the  party,  when  it  is  a  forfeiture,  any  cause  to  com- 
plain, if  already  well  provided  for  by  the  same  will;  and, 
therefore,  if  it  be  in  such  a  case  a  condition  precedent  to  a 
marriage,  it  cannot  be  got  over. 
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habit  in  the  manner^  and  under  the  character,  of 
a  wife,  but  without  being  authorised  thereto  by  a 
legal  marriage.  Concubinage  was.  confined  to  a 
single  person — was  of  perpetual  obligation  as  much 
as  marriage  itself — was  a  society  recognized  by  the 
laws,  and,  in  general,  entered  into  between  per- 
sons who,  by  laws  of  policy,  were  forbidden  by  the 
state  to  marry  together  for  want  of  quality  or  for- 
tune— the  concubine  might  even  be  accused  of 
adultery.  These  characters  shew  how  widely  mis- 
taken we  should  be,  if  we  annexed  the  idea  of 
immodesty  and  contempt  to  the  name  of  concu- 
bine among  the  ancients,  as  we  do  in  modern 
times. 


Vol.  I.  II 
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CHAPTER  II. 


HUSBAND  AND  WIFE  CONTINUED. 

HAVirrc  treated  in  the  last  chapter  of  the 
method  by  which  marriages  were  formed  among 
the  Romans,  I  proceed  to  consider  their  legal 
consequences,  and  afterwards  the  ways  in  which 
this  connection  might  be  dissolved. 

As  to  their  legal  consequences,  we  shall  find 
many  instances  of  diversity  between  the  Roman 
law  and  ours.  One  grand  distinctive  principle 
between  the  two  laws  on  this  subject  is,  that  by 
theirs,  husband  and  wife  were  considered  as  dis- 
tinct persons,  who  might  have  separate  estates, 
contracts,  debts,  and  injuries,  whereas  ours  treats 
them  only  as  one ;  such  is  their  supposed  union. 
On  this  principle  rests  great  part  of  the  variations  on 
this  head,  between  the  two  codes. 

Hence,  in  the  first  place,  they  might  grant  to 
and  contract  with  each  other,  upon  valuable  con- 
sideration, a  privilege  unknown  among  us ;  but 
gifts  between  them,  without  consideration,  were 
invalid,  lest  affection  should  be  made  the  dupe 
of  art,  and   excessive   fondness   the   instrument  of 
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ruinous  donation(l).  On  the  same  principle  they 
might  sue  each  other,  as  they  are  allowed  to 
do  in  those  of  oor  courts  which  have  chiefly 
retained  in  view  the  imperial  constitutions,  viz. 
the  courts  of  equity(2)  and  ecclesiastical.  This 
liberty,  however,  was  so  far  restrained  at  Rome, 
that  the  husband  could  not  have  an  action 
against  the  wife,  implying  infamy  or  turpitude. 
If  a  divorce  indeed  took  place,  she  might  be  con- 
vened for  goods  previously  by  her  taken,  in  an 
action  rerum  amotarumj  and  if  she  stole  his  goods 
after  a  divorce,  she  was  liable  to  an  action  of 
theft(3). 

From  this  power  of  contracting  in  the  wife, 
the  mischiefs  which  might  be  apprehended  were 
obviated  by  rendering  her  contracts  inoperative 
upon  the  husband,  as  fully  as  his  were  upon  her; 
as  they  were  separate  persons,  they  were  uncon- 
nected in  their  agreements  with  others,  and  the 
wife  might  sue  and  be  sued  without  her  husband, 

(1)  Gifts  between  husband  and  wife  among  us,  are  oflen 
supported  in  equity,  though  the  law  does  not  allow  the 
property  to  pass,  Ponblanque,  vol.  1.  p.  94.  He  may  give 
by  the  intervention  of  trustees  and  by  will.  1  Slac)(- 
stonc. 

(2)  Vid.  among  many  others,  Brooks  and  Brooks,  Pre. 
Ch.  24.  Moore  v.  lady  Moore.  1  Atk.  272.  Oxenden  and 
Oxenden,  293. 

(8)  The  phrase  of  convening,  and  the  expression  an 
action  of  theft,  so  novel  to  the  student  of  common  law, 
will  be  explained  in  the  sequel. 
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as  she  may  now  in  our  ecclesiastical  courts(4). 
The  fourth  book  of  the  code  expressly  declares, 
that  the  husband  shall  not  be  bound  bj  the  wife's 
debts  or  contracts,  and  gives  the  reason,  nam 
neminem  alierius  contractu  obligari^  certissimum  est.  j 

The   husband  was  indeed  obliged  to  maintain  the  •«      i 

wife,  eren  though  he  married  her  without  a 
wedding  portion ;  but  this  obligation,  if  violat- 
ed, only  gave  her  a  right  to  sue  him  for  ali- 
mony, but  did  not  make  him  liable  to  her 
debts(4). 

As  the  husband  was  not  answerable  for  the 
wife's  debts,  so  neither  was  he  for  the  injuries 
by  her  committed,  nor  is  he  with  us,  for  the 
union  in  the  English  law  is  merely  a  civil  union, 
they  do  not  make  one  person  when  considered 
in  a  criminal  light;  with  this  exception,  that 
with  respect  to  some  inferior  oflfences  she  is 
screened  by  him,  on  the  supposition  of  being 
under  constraint;  and  as  here  husband  and  wife 
join  in  actions  for  injuries  done  to  her,  so  at 
Rome  he  was  to  defend  her  from  injuries,  and 
might  prosecute  the  author  of  her  wrongs. 

It  might  be   supposed   that  husband    and    wife 
being    thus  separate   persons,   might   be   witnesses 

(4)  With  respect   to   the   effects   of  his    debts   upon   her 
estates,  or    his   power  over  her  estates,  that  part  of  the  sub- 
ject will   be  found    in   its    proper    place,  under  the    head  of         % 
TitJe    by    Marriage,  in    the  second    book,    which    treats    of 
Rights  to  Things. 
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for  or  agaiost  each  other.  They  could  not(5) ; 
which  seems  to  confirm  the  opinion  of  Dr.  Chris- 
tian, in  opposition  to  Judge  Blackstone,  that 
supposed  union  of  person  is  not  the  principal 
ground  of  this  prohibition,  but  the  want  of  in- 
difference naturallj  to  be  expected.  The  Roman 
law  so  far  apprehended  the  partiality  of  affec^ 
tion,  and  respected  the  peace  of  families,  as  to 
refuse  the  reciprocal  evidence  of  father  and  son, 
and  brother  and  sister;  and  in  France,  Domat 
informs  us,  that  the  depositions  of  kindred  were 
rejected,  as  far  as  the  children  of  cousin  ger- 
mans. 

It  remains  onlj  to  consider,  among  the  per- 
sonal effects  of  marriage,  the  power  of  the  hus- 
band over  the  wife's  person ;  in  this  respect  the 
civil  law  did  not  materially  differ  from  ours,  at 
least  in  later  times(6),  both  allowed  the  hus- 
band (however  harsh  such  powers  may  now  ap- 
pear, and  however  justly  forgotten  in  polite  life 
and  refined  society)  to  correct  the  wife  with 
moderation ;  the  civil  law  indeed  was  less  atten- 
tive to  this  moderation  than  ours,  since  it  allow- 
ed, in  some  cases,  Jlagellis  ^  fa^tibus  acriter 
uzarem  verberare;  but  still  there  was  a  limit, 
and  a  certain  degree    of    cruelty  enabled    her   to 

(5)  See  Wood,  315. 

(6), For  in  earlier  it  gave  the  husband  a  power  of  life  and 
death  over  the  wife,  for  grievous  crimes,  as  well  as  over  the 
children,  Dion.  Halyc.  Plin.  Nat.  Hist.  14  B. 
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obtain  a  separate  maintenance,  or  even  a  di- 
vorce ;  there  are  some  vestiges  of  old  severity  un- 
der the  emperors,  vid.  Suetonius,  Tiberii  vita. 
Tac.  Ann.  2.  13.  32.  It  must  be  observed,  that 
if  the  wife  had  not  been  emancipated  by  her 
father,  she  remained  in  the  father's  power,  not 
in  the  husband's,  though  not  so  far  as  to  give 
her  a  full  power  over  her  property  by  her  fa- 
ther's  consent  only,  without  that  of  the  husband; 
she  took  the  husband's  name  as  daughters  did  their 
father's,  whence  in  inscriptions,  Antonia  Drusi. 

DIVORCE. 

I    come   now    to    consider   how    marriage     may 
be   dissolved,   and    this    is  either    by  death   or  di- 

yorce(7). 

(7)  Whoever  compares  the  text  above  with  the  follow- 
ing note,  will  bcc  how  much  better  this  matter  has  been 
regulated  among  modern  christian  nations,  and  how  dif- 
ferently from  that  loose  union  amongst  the  Romans,  which 
might  be  dissolved  so  easily,  and  upon  such  trifling  occasions  ; 
in  the  first  place,  even  when  among  us  there  is  reason  for 
a  separation,  it  does  not  follow  that  there  should  be  a  total 
separation,  a  partial  may  answer  the  purpose,  which  we 
call  a  tnensa  tt  tkoro,  from  bed  and  board.  This  does  not 
give  the  parties  libert}!  to  marry,  nor  does  rt  bastardise  the 
children  begotten  before  the  divorce,  and  ilie  parties  may  live 
together  again  if  they  please. 

A  divorce  a  vinrulo  matrimonii^  ha?  all  these  effects,  if 
made  on  account  of  canonical  itnpccliineutii  by  the  spiritual 
court. 


Chap.  II.]  OF  PERSONS.  87 

Plutarch,    in    his    life    of    Romulus^    tells    us, 
that   he   permitted   an  optiou  of   divorce   to  men, 

The  causes  of  divorce,  a  mensa  ^  tkoro,  are  Ten 
yartous,  such  a^  cruelty,  iotoierable  iJl  temper,  and  90 
forth.  But  the  causes  for  which  the  spiritual  court  caa 
dissolve  the  marriage  a  vinculo,  must  be  such  a^  are  either 
grounded  upon  the  express  words  of  the  divine  law,  or 
plainly  derive  their  origin  from  that  source,  such  aa  con- 
sanguinity, affinity,  and  certain  corporeal  in&rmitiea — for 
these  causes  the  marriage  is  voidable,  not  void  without  sen- 
tence; and  to  avoid  it,  there  must  be  a  sentence  of  nulli- 
ty, declaring  it  to  have  been  void.  This  can  only  be 
obtained  during  the  life  of  the  parties,  because  it  is  pro  sitlmte 
animarum.  Even  adultery,  though  the  only  cause  of  divorce 
assigned  in  the  New  Testament,  is  not  in  the  spirit oal  ccnrts 
a  cause  of  divorce  a  vinculo,  but  only  a  memsa  4r  tk^rm. 
To  obtain  a  divorce  a  vinculo  then,  an  act  of  parliameat 
must  be  had,  and  this  is  usaally  granted  only  in  cases  of 
adultery^  on  the  part  of  the  woman ;  but  of  late  years, 
some  shameful  causes  having  been  brought  to  ligbt,  where 
it  appeared  that  the  parties  wished  to  be  parted  a  rimcmU^ 
in  order  to  marry  again,  and  therefore  had  by  consent  laid 
a  scheme  that  the  woman  should  be  detected  with  tlK 
adulterer,  and  perhaps  only  with  a  aham  paramour,  par- 
liament has  leaned  a  little  against  such  acta,  and  refused  them 
in  several  cases  where  circumstances  were  saspicioos;  and 
Lord  Thurlow  has  been  particularly  active  in  setting  his  &ee 
against  such  contrivances. 

The  same  thing  would  happen  as  to  divorces  in  the 
spiritual  courts,  if  the  sole  confession  of  the  parties  were 
to  be  admitted,  even  thoagh  upon  oath ;  of  this  we  hare 
an  instance  in  Mod.  Rep.  2.  p.  315.  The  husband 
and   wife   agreed   that   a  libel     should     be   given   in   against 
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but  not  to  women ;  there  must  however  be  a 
cause,    as  adultery,   attempt   to    poison,   &c.   per- 

him,  that  he  had  before  married  her  sister,  and  they  procured 
the  sister  to  come  in  and  confess  this.  This  prohibition 
against  receiving  the  sole  confession  of  parties,  is  found 
in  the  canon  law,  and  is  expressly  inserted  in  the  canons  of 
our  church ;  for  in  old  times,  separations  were  made  among 
us  on  this  confession,  and  were  then  very  numerous  and 
-frequent. 

If  the  marriage  be  originally  void,  there  seems  to  be 
no  occasion  for  a  sentence  of  separation ;  and  in  that  case 
the  wife  is  barred  of  dower,  the  issue  is  illegitimate,  and 
the  persons  may  marry  again :  thus,  for  example,  in  the 
case  of  bigamy,  Cro.  Eliz.  857.  Debt  upon  an  obligation ; 
defendant  pleaded,  that  at  the  time  of  making  the  bond,  she 
was  wife  to  a  person  therein  named.  The  plaintiff  shewed, 
that  that  person  had  a  wife  alive  at  the  time  he  married  de« 
fend  ant,  and  there  had  been  a  declaratory  sentence  in  the 
spiritual  court.  Judgment  for  the  plaintiff,  and  said  there 
was  no  occasion  for  such  declaratory  sentence. 

If  the  marriage  be  voidable  for  canonical  impediments, 
then  after  sentence  the  effects  are  the  same  as  if  it  was  void 
ab  initio. 

Effects  of  divorce  a  mensa  4*  tkoro. 
This  does  not  bar  the  wife  of  dower,  nor  bastardise  the 
children,  nor  prevent  the  husband  from  enjoying  her  pro- 
perty, or  whatever  may  come  to  her ;  but  he  must  allow 
her  alimony ;  where  indeed  tSe  divorce  is  for  her  own 
crimes,  the  court,  at  their  discretion,  refuse  her  alimony ; 
and  if  she  elope,  and  live  with  the  adulterer,  she  loses 
dower.  In  the  year  1554,  Burnet  mentions  a  petition 
of  the  clergy  in  convocation  to  the  upper  house,  that 
in  divorces  which  are  made  from  bed  and  board,  pro- 
visions may  be  made  that  the  innocent   woman  may  enjoy 
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haps  drunkenness ;  for  we  find  from  Dion.  Hal. 
&c.   that  the  husband  could   severely  punish   this 

such  lands  and  goods  as  were  her*s  before  the  marriage, 
or  that  happened  to  come  to  4ier  use  at  any  time  during  the 
marriage;  and  that  it  may  not  be  lawful  for  the  husband, 
being  for  his  ofTence  divorced  fVom  the  said  woman,  to 
intermeddle  himself  with  the  said  lands  or  goods,  unless  the 
wife  be  to  him  reconciled.  But  we  do  not  find  any  conse- 
quence of  this  petition. 

The  children  born  after  a  divorce,  a  mensa  ei  thoro, 
daring  such  separation,  are  bastards,  1  Salk.  123.  for  a  due 
obedience  to  the  sentence  shall  be  intended,  unless  the 
contrary  be  showed.  But  if  bar  on  and  femcy  without 
sentence,  part  and  live  separate,  the  children  shall  be 
taken  to  be  legitimate,  and  so  deemed  till  the  contrary 
be  proved,  for  access  shall  be  intended  until  the  contrary 
is  shewn. 

The  canons  direct,  that  in  all  sentences  of  divorce,  a 
mensa  et  thoro,  there  shall  be  a  caution  and  restraint  in- 
serted in  the  body  of  said  sentence,  that  the  parties  so 
separated  shall  live  continently,  and  that  they  shall  not, 
during  each  other's  lives,  contract  matrimony  with  other 
persons,  and  no  sentence  is  to  be  pronounced  till  the  par- 
ties give  security  to  obey  this  restraint.  At  a  time  when 
a  reformation  of  the  laws  was  intended,  this  sort  of  di- 
vorce was  designed  to  have  been  taken  away,  and  the 
book  called  Reformatio  Legum,  which  is  a  sketch  of  some 
part  of  what  was  proposed,  condemns  this  species  of  di- 
vorce very  severely,  as  consiitutio  a  sacHs  Uteris  tUiena, 
Reform  Leg.  28,  6. 

Even  though  the  husband  has  been  divorced  a  mensa  et 
tkoro,  on  account  of  the  iucontinency  of  the  wife,  yet  he 
cannot  marry  again  during  her  life.  Mo.  683.  yet  by  the 
law    of  Heaven    he    might — Whosoever   shall   put    away  His 

Vol.  I.  12 
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offence,  after  having  laid  the  case  before  her 
relations.  The  twelve  tables  allowed  divorce, 
but  not  without  good  cause.  Yet,  notwith- 
standing this  permission,,  there  was  no  instance 
of  divorce  at  Rome,  till  the  year  U.  C.  about 
600,  when  Spurius  Carvilius  Ruga  parted  with 
his  wife  for  sterility;  but  afterwards  they  be- 
came beyond  measure  frequent.  Wives  were  dis- 
missed, not  only  for  want  of  chastity,  or  for  in- 
tolerable temper,  but  for  the  slightest  causes. 

Paulus  ^milius  dismissed  his  wife,  assigning 
this  general  '  vague  cause,  that  she  injured  him. 
Sulpicius  Gallus,  because  his  wife  went  abroad 
bareheaded.  Sempronius  Sophus,  because  she  had 
gone  to  a  public  spectacle  without  his  knowledge ; 
and  even  Cicero  Publilia,  because  she  seemed  to 
rejoice  at  Tullia's  death.  The  famous  instance  of 
Caesar  sending  away  Pompeia,  because  Caesar's 
wife  should  not  even  be  suspected,  is  in  every 
one's  mouth. 

wife^  exc^t  it  be  for  fornication,  and  marry  another,  com- 
mitteth  adultery.  Matt.  xix.  9.  taxd  the  refomuUio  legum 
would  hate  allowed  another  marriage,  when  the  divorce 
was  for  such  cause,  unless  both  parties  were  guilty,  and  this 
is  the  doctrine  of  the  canon  law.  Extra,  lib.  4.  tit.  19. 
c.  5.  t.  16.  Upon  this  principle,  some  acts  of  parliament 
for  the  diTorce  of  parties  on  account  of  adultery,  have 
expressly  allowed  the  innocent  persons  to  marry  again. 
Acts  of  parliament  have  never  been  made  to  divorce  a  vinculo, 
except  for  adultery. 

Recrimination,  supported  by  proof,  is  a  bar  to  divorce  in  the 
spiritual  courts  for  adultery. 


Chap.  II.]  OF  PERSONS.  91 

la  later  times,  wives  had  a  license  of  divorce 
at  their  pleasure,  and  practiced  it  abundantly,  on 
slight  or  no  causes. 

In  Cicero's  Epistles,  Coelius  writes  to  Cicero, 
Paulla  Valleria  soror  TVtant,  divortium  sine  causa^ 
quo  die  vir  e  provincia  venturus  Juer€U  fecit.  Nup- 
tura  est  D.  Bruto* 

Divorces  were  made  with  certain  solemnities, 
and  these  solemnities  corresponded  to  the  respective 
modes  of  marriage ;  if  the  parties  had  been  united 
by  consarreation,  they  were  separated  by  dissar- 
reation.  It  is  not  clear  what  were  the  ceremonies' 
received  upon  this  occasion,  except  that  we  know 
that  this,  as  well  as  consarreation,  was  a  species 
of  sacrifice,  and  that  a  corn  cake  was  made 
use  of  in  both,  Plutarch  mentions  this  mode 
of  divorce,  and  from  him  we  learn,  that  it 
was  attended  with  some  horrid  and  ill  omened 
rites. 

He  speaks  of  the  divorce  of  a  fiamen  dialis, 
who  was  always,  /  helievCj  married  by  consarrea- 
tion. Those  who  were  married  by  coemption,  were 
divorced  by  remancipation ;  as  the  form  of  mar- 
riage was  to  buy,  so  the  form  of  divorce  was  to 
set  free,  or  to  make  over  to  another.  By  this 
form  of  divorce,  Cato  of  Utica  espoused  his  wife 
Marcia  to  Hortensius,  a  remarkable  fact  men- 
tioned by  Plutarch;  as  the  fiction  was  that  he 
bought  her,  he  might  sell  her  to  another  by 
fiction.  Thus  we  find  from  Dio.  that  Tib.  Nero 
gave    his   wife    Livia,    even    while    pregnant,    to 
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Augustus ;  in  the  same,  manner  that  a  father  was 
used  to  give  his  daughter.  If  a  wife  was  ob- 
tained by  use,  she  had  it  in  her  power  to  divorce 
herself,  by  being  absent  from  her  husband  tliree 
nights  before  the  end  of  the  year.  The  very 
absence  constituted  a  divorce.  In  later  times,  tlie 
ceremonies  of  divorce  were  few  and  very  simple. 
Breaking  the  tabuUiB  dotales^  as  appears  from  Taci- 
tus, Ann.  11.  30.  depriving  her  of  the  keys,  which 
were  always  delivered  to  her  among  the  forms  of 
marriage,  and  sending  her  a  message  in  a  certain 
form  of  words,  both  verbally  and  in  writing,  intimat- 
ing the  intention  to  separate,  was  sufficient. 

Augustus,  who  wished  to  put  some  cheeks  in 
the  way  of  divorces,  directed  that  there  must  be 
seven  witnesses  to  the  divorce,  all  Roman  citi- 
zens, and  adult,  otherwise  it  was  invalid.  After 
the  empire  became  christian,  it  might  be  sup- 
posed that  divorce  could  not  have  been  so  easy ; 
yet  the  contrary  seems  to  have  been  the  case. — See 
£rskine's  Institutes,  p.  73;   and  Novel.  140.  p.  1. 

The  effects  of  divorce  were,  of  course,  with 
respect  to  the  person,  liberty  to  marry  again,  and 
a  total  freedom  from  the  former  husbs^nd's  power. 
1  do  not  find  that  the  Romans  were  acquainted 
with  that  partial  species  of  divorce,  called  with 
us  a  mensa  et  thoro.  But  if  she  was  divorced  on 
account  of  her  own  misbehaviour,  or  bad  morals, 
the  husband  gained  all  her  dowry.  Hence  it  be- 
came a  practice  to  marry  women  of.  known  bad 
conduct,  in  order  to  have  an  opportunity  of  prov- 
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ing  it,  and  thereby  gaining  the  dowry.  An  ex- 
ample of  such  a*  man,  viz.  C.  Titinnius,  of  Min- 
turnse,  is  mentioned  by  Plutarch,  in  his  Life  of 
Marius.  If  the  divorce  was  for  his  own  fault,  she 
or  her  father  got  back  her  dowry.  Dowry,  in  the 
civil  law,  always  meant  the  portion  brought  by  the 
wife ;  a  very  different  signification  from  dower 
with  us. 

Hitherto  we  have  spoken  of  divorces  at  the  will 
of  one  party ;  but  if  both  consented,  there  seems 
to  have  been  no  difficulty ;  and  in  that  case  the 
wife  not  only  took  back  her  dowry,  but  also  car- 
ried away  all  the  gifts  and  presents  made  by  the 
husband. 

Divorce  is  only  between  persons  actually  mar- 
ried. But  there  was  also  a  mode  of  separating  per- 
sons only  espoused,  and  this  was  called,  not  divor- 
iium^  but  repudium.  Here  there  was  no  occasion 
for  any  particular  cause ;  whim  was  sufficient ;  no 
action  lay  for  this  change  of  will ;  and  the  only 
form  was,  sending  this  message,  Ttui  conditione 
non  utor. 

A  comparison  of  this  law  with  ours  has  been 
carried  on  in  the  notes,  and  completes  our  ob- 
servations on  the  subject  of  marriage,  the  law 
of  which,  however,  is  so  extensive,  that  some 
things  must  necessarily  have  been  omitted ;  and, 
among  other  topics,  I  may  be  blamed,  perhaps,  for 
not  here  touching  on  two  not  unimportant:  the 
effects  of  statute  laws  on  contracts  of  marriage 
abroad,  and  the  effects  of  a  sentence  in  the  cede- 
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siastical  courts ;  but  it  must  be  recollected,  that 
these  belong  to  other  and  more  general  heads(8). 
1  shall,  therefore,  only  here  observe,  that  great 
doubts  have  arisen  how  far  an  act  of  parliament 
aflfccting  marriage  can  be  evaded  by  going  abroad, 
or  a  fleeted  bj  the  lex  loci. 

This  was  particularly  agitated  with  respect  to 
Scotch  marriages.  Mr.  Hargrave,  as  has  been  al- 
ready observed,  says  the  point  seems  fully  settled 
in  favour  of  Scotch  marriages  by  a  late  decision 
of  the  court  of  arches,  afterwards  confirmed  by  the 
delegates. 

Whether  this  decision  went  upon  the  marriage 
act  being  construed  to  be  confined  to  England,  we 
are  not  informed ;  but  certainly  there  would  be  a 
material  difference  between  an  act  purporting  to 
affect  his  majesty's  subjects  in  all  quarters  of  the 
globe,  and  an  act  confined  to  the  country  in  which 
'  it  was  made. 

I  can  with  difficulty  reconcile  myself  to  the  idea 
of  a  man  leaving  England  to  go  to  Scotland,  or 
Ireland  to  go  to  the  Isle  of  Man,  to  evade  and 
defy  a  law  made  purposely  to  affect  him  ;  and  it  is 
observable,  that  Mr.  Hargrave  goes  on  to  say — 
^<  However,  it  may  not  be  amiss  to  recollect  that 
^*  there  have  been  persons  of  authority,  particu- 
*<  larly  Huberus,  a  much-esteemed  writer,  who  will 
*  *^  not  allow  such  cases  of  apparent  evasion  of  the 
"  law  of  any  country." 

(8)  The  first  to  general  principles  regulating  foreign   con- 
tracts, the  other  to  the  head  of  courts  ecclesiastical. 
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The  whole  matter  then  stands  thus  : 

67  the  general  rule  the  lex  loci  prevails. . 

Huberus  excepts  these  cases  of  evasion. 

Lord  Mansfield  doubled  whether  Scotch  mar- 
riages were  not^within  this  exception. 

The  case  of  Compton  v.  Bearcroft  says  they  are 
not. 

The  case  of  llderton  r.  Ilderton,  sajs,  that  a  mar- 
riage in  Scotland  between  persons  v)ho  do  not  go 
there  for  the  purpose  of  evading  the  laws  of  Eng- 
land, will  entitle  the  woman  to  dower  in  £ng- 
land(9). 

If  the  decision  in  Compton  v.  Bearcroft  be  ihe 
law,  it  remains  to  be  known,  whether  it  went  on 
the  wording  of  the  marriage  act,  or  on  a  geneiaf 
principle. 

On  all  these  circumstances  the  jurist  must  form 
his  opinion  on  the  question,  which  1  will  state  here 
in  the  words  of  Mr.  Hargrave  :  "  Whether  the 
^'  lex  loci  ought  to  be  applied  to  cases  ^  accom- 
'^  panied  with  circumstances  so  stronglj  marking 
<'  an  intent  to  evade  the  law  of  the  country,  to 
"  which  the  parties  belong  .'*" 

But  I  must  still  distinguish  an  act  such  as  that 
in  Ireland  of  9  Geo.  II.  ch.  11.  attaching  on  the 
fact  of  marriage  generally  wherever  it  happen,  and 
an  act  like  the  marriage  act  of  England,  confined  in 
its  words  to  that  country(lO). 

(9)  2  Hen.  Blackstone,  145. 

(10)  Sir  James  Marriott  has  spoken  of  Huberus,  so  re* 
specifuily   mentioned  by  Lord  Mansfield  and   Mr.   Hargrave, 
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A  sentence  o(  the  ecclesiastical  court,  obtained 
in  a  suit  io  its  nature  definitive,  and  obtained  with- 
out fraud  or  collusion,  is  conclusive  evidence  in  anv 
other  court(n).  • 

io  kis  judgment  on  the  ship  Columbia,  with  the  utmost  con- 
tempt, aa  an  ignorant  Dutch  schoolmaster ;  and  being  of 
opinion  that  every  marriage  is  a  gain  to  the  state  and  to  true 
religion,  commends  that  exposition  which  says,  "  If  you 
"  stay  at  home,  you  shall  conform  to  the  ancient  laws ;  but, 
"  if  you  will'  take  the  trouble  to  skip  over  the  next  ditch 
"  into  another  territory  to  be  married,  we  will  hold  the 
"  marriage  valid  at  your  return."  This  is  at  least  a  merry 
mode  of  considering  the  subject. 

(11)  A  common  idea  to  the  contrary  has  gone  forth  among 
men  not  of  the  legal  profession,  from  the  duchess  of  King- 
ston's case.  Out  the  sentence  she  offered  in  bar,  was  in  a 
auit  for  jactitation,  which  suit  is  not  definitive,  and  never 
passes  in  rem  judieatam ;  it  only  shews  that,  for  the  present, 
the  boaster  has  not  proof,  and  enjoins  him  to  silence,  but 
with  liberty  to  bring  new  proof  whenever  he  can;  and  be- 
sides, the  sentence  appeared  to  have  been  obtained  by  collu- 
sion. But  the  lords  never  determined  that  a  fair  sentence 
in  an  ecclesiastical  court  on  the  same  identical  point,  coming 
directly  before  it  between  the  same  parties,  in  s  suit  in  its 
own  nature  definitive,  was  not  conclusive,  e.  g.  plea  of  cover- 
tnta  by  a  woman  in  a  personal  action,  sentence  of  nullity  Is 
ocmclusive  evidence  against  her. 
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CHAPTER  III. 


MASTER  AND  SERVANT. 

In  treating  of  tbe  rights  of  persons,  the  first  rela- 
tion which  the  Roman  law  offers  to  our  view,  is 
that  of  master  and  servant,  or  rather  of  master 
and  slave ;  for,  at  Rome,  servitude  was  in  theory, 
and  generally  in  practice  tbe  extreme  of  slavery. 
It  is  a  melancholy  consideration,  that  on  the  very 
threshold  of  this  magnificent  pile  of  jurisprudence, 
erected  by  a  nation  whose  mighty  boast  was  free- 
dom, slavery  should  present  itself  in  its  most  hideous 
form.  Nor  is  it  unworthy  of  reflection,  that  na- 
tions most  attached  to  liberty,  seem  to  consider  it 
as  a  treasure  confined  to  themselves,  an  inestimable 
blessing  which  they  avariciously  embezzle,  and  re- 
fuse its  extension  beyond  their  selfish  limits. 

Liberty  and  tyranny  have  kept  pace  with  each 

other.     The  helots  of  Sparta,  the  slaves  at  Rome, 

the  villeins  of  the  feudal  system,  bear  testimony  to 

this  melancholy  truth.     Sorry  we  must  be  to  add 

to   the  number  our  native  countries,   which  have 

fixed  the  model  of  rational  liberty  among  nations ; 

whose  singular  glory  is  the  enjoyment  of  freedom, 

and  which  have,  notwithstanding,  in  the  colonies. 
Vol.   I.       ,  13 
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established  a  system  of  cruel  slavery,  perhaps  be- 
yond example  in  any  other  age  or  realm. 

That  no  system  of  slavery  can  find  a  foundation 
in  justice  and  reason,  has  been  often  demonstrated 
by  the  ablest  writers.  Its  pretended  justifications, 
set  up  by  Justinian,  of  captivity,  contract,  and  birtli, 
will  not  stand  the  test  of  common  sense.  The  rights 
of  conquest  have  no  such  extent(l).  Self-impo- 
sition of  voluntary  slavery  is  forbidden  to  man  by 
the  law  of  nature;  and  hereditary  slavery  cannot 
exist  when  the  grounds  of  original  servitude  are 
taken  away.  But  little  will  arguments  of  reason 
prevail  with  avarice  and  injustice :  on  men  possessed 
of  such  passions,  small  will  be  the  effect  of  painting 
the  horrid  cruelties  which  result  from  vesting  un- 
bounded power  in  weak,  impotent,  frail  mortals. 
If  a  direct  appeal  to  feeling  does  not  succeed,  argu- 
ment and  eloquence  are  useless  on  the  subject,  for 
they  must  be  addressed  to  brutes. 

Since,  however,  slavery  has  pretended  to  a  ra- 
tification from  law,  I  must  proceed  to  my  duty  of 
unfolding  the  condition  of  slaves  at  Home  (for  as 
to  that  of  menial  servants,  or  apprentices,  anti- 
quity has  handed  down  to  us  so  little  on  the  sub- 
ject, and  slaves,  as  in  our  West  Indies,  seem  so  en- 
tirely to  have  supplied  the  deficiency  of  free  ser- 
vants, that  it  is  not  worth  our  pains  to  treat  of 
them),  nor  will  a  comparison  of  the  situation  of  the 
Roman  slave,  with  that  of  the  ancient  villein  and 
modern  negro,  be  foreign  to  the  subject. 

(1)  Vid.  Locke  on  GoYernment. 
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The  Romans  divided  persons,  in  their  most  ge- 
neral diserimination  of  them,  into  freemen  and 
slaves.  Freemen,  again,  into  such  as  were  in  their 
own  power,  sui  jurisy  and  such  as  were  not ;  and, 
by  another  distinction,  into  such  as  had  always 
been  free,  called  ingenui(2)j  and  such  as  had  been 
made  so,  called,  at  various  periods,  sometimes  /t- 
bertly  and  sometimes  libertini(S). 

Of  -slaves  themselves  the  Romans  did  not  reckon 
different  orders,  their  reason  for  which  requires 
some  explanation,  and  will  tend  to  throw  light  on 
some  other  parts  of  their  law. 

They  considered  persons,  and  they  defined  the 
meaning  of  the  word  to  be,  not  only  human  crea- 
tures, but  men  considered  in  relation  to  some 
state,  either  natural,  a  state  of  nature,  or  civil; 
if  civil,  that  state  to  which  he  was  referred,  was 
either  of  liberty,   citizenship,  or  family(4).     Now, 

(2)  An  unjust  or  illegal  servitude  did  not  prevent  a  man  from 
being  ingenuus. 

(3)  In  the  earlier  ages  of  the  Republic,  libertinus  meant 
the  son  of  a  freed  man ;  bat  afterwards,  equally  with  libertus, 
it  meant  the  freed  man  himself.  When  Horace  says,  lA- 
beriino  poire  natum,  he  means  that  his  father,  not  his  grandi 
father,  was  the  freed  man. 

(4)  Losing  any  one  of  these  states  or  conditiohs  was 
called  cccpitis  diminuiic,  and  was  either  maxima,  when  all 
these  three  rights  were  lost — ^middle  when  only  citizenship 
— ^least,  when  only  those  of  the  master  of  a  family.  The 
explanation  of  these  terms  is  often  requisite  to  the  under- 
standing of  Latin  authors. 
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as  a  slave  was  a  stranger  to  liberty,  could  not  be  a 
citizen,  and  had  not.  the  rights  of  a  master  of  a 
family,  he  was  not  allowed  to  be  a  person,  hut  coa- 
sidered  as  a  thing ;  and,  consequently,  the  distinc- 
tion of  persons  into  orders  was  not  considered  as 
having  relation  to  him. 

This  quaint  and  pseudo  philosophical  idea,  (for 
the  Roman  lawyers  were  extremely  fond  of  bor- 
rowing from  the  sects,  particularly  from  the  Stoics) 
did  not  exclude  many  real  distinctions  of  slaves 
into  temporary  and  perpetual,  conditional  and  ab- 
solute, those  who  were  attached  to  the  soil,  ad- 
acript'Uii  gleba,  (resembling  a  certain  class  in  the 
French  West  India  colonies)  and  those  which  were 
not. 

I  shall  now  consider  how  slavery  was  created ; 
secondly,  its  effects ;  thirdly,  how  dissolved ;  and, 
in  the  notes,  compare  their  law  upon  these  heads, 
with  the  ancient  English  and  modem  West  Indian 
codes. 

SLAVERY,  HOW  CREATED. 

First,  by  captivity. — Hence  they  said  aervi  were 
gnasi  seruoft,  ^  mancipia  quasi  manucapti ;  fanci- 
ful etymologies  of  the  Stoics,  which  they  substi- 
tuted for  definitions.  This  pretended  foundation 
of  slavery,  has  been  so  successfully  exploded  by 
T.(wke,  Blackstone,    and    many  other   writers,  that 

uires  no  new  argument  to  expose   its  futility. 

dingly,     among      modern     civilized     nations, 
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captivity  in  war  has  produced  no  such  effects,  nor 
even  in  the  wars  of  Mahometan  princes  among 
themselves.  The  English  colonist  in  the  West 
Indies,  indeed,  has  not  blushed,  at  supporting 
this  assumed  justification  of  slavery,  in  concord 
with  the  African  barbarian  from  whom  he  pur- 
chases. 

Secondly,  By  birth, — slaves  were  things,  as  we 
have  observed,  and,  therefore,  the  child  of .  the 
female  slave  was  considered  as  belonging  by  acces- 
sion to  the  master ;  and  the  rule  was,  with  respect 
to  slaves,  partis  sequitur  v€ntrem{5)j  a  maxim 
which  prevails  in  all  our  West  India  colonies; 
whereas,  among  free  persons,  their  law,  as  well 
as  that  of  England,  ordains  that  the  child  should 
follow  the  condition  of  his  father,  and,  indeed, 
the  law  of  England  made  the  rule  universal ; 
therefore,  in  ancient  times,  if  a  bond  woman  or 
neise  had  married  a  free  man,  the  issue  was  free ; 
and  at  Rome,  in  favour  of  liberty,  if  the  mother 
at  the  time  of  her  conception,  or  delivery,  or  in 
the  intermediate  time  between  them,  had  been 
free  even  for  a  moment,  the  child  was  free. 

Thirdly,  by  sale — from  others  or  themselves, 
for  persons  of  above  twenty  years  of  age  might  sell 
themselves  to  slavery,  which  no  man  can  do  by  our 
laws ;  t.  e.  he  cannot  reduce  himself  to  absolute 
siavery(5),  though  he  may  bind  himself  in  certain 

(5)  By  absolute  slavery,  I  mean  subjection  to  unlimited  pow- 
er over  life  and  fortune.  Captivity,  birth,  and  sale,  the  usual 
origia  of  slaves  in  the  West  Indies. 

r 
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articles  of  servitude  for  years,  or  for  life,  as  do 
the  indeDted  servants,  usually  so  called,  who  fre- 
quently thus  get  themselves  conveyed  to  our  plan- 
tations :    the  Jewish  law  permitted  this  practice. 

Fourthly,  By  crimes,-^but  this,  for  the  most 
part,  was  only  for  capital  crimes.  An  exchange 
of  punishment  which  of  late  years  our  laws  have 
adopted  in  some  measure  by  condemning  crimi- 
nals, though  not  to  gallies,  yet  to  working  in 
the  hulks,  and  near  them.  A  measure,  I  own, 
repugnant  to  my  judgment,  and  though  it  has 
been  in  our  times  admitted,  yet,  in  former  pe- 
riods, so  odious  to  the  feelings  and  opinions  of 
the  English,  that  an  attempt  to  introduce  it  in 
the  reign  of  Edward  VI.  was  so  universally  con- 
demned and  reprobated,  as  to  be  instantly  quashed  ; 
however  the  resemblance  of  the  state  of  these  cul- 
prits to  that  of  the  Roman  servi  pcsrue  is  but  re- 
mote, the  latter  losing  the  rights  of  marriage,  of 
making  wills,  and  almost  all  other  privileges  of 
man. 

Fifthly,  A  few  crimes  or  offences,  less  than  ca- 
pital, by  which  persons  were  reduced  to  slavery, 
as  they  were  mere  creatures  of  Roman  positive  and 
temporary  laws,  need  barely  be  mentioned ;  these 
were  frauds,  to  avoid  the  census,  or  muster  roll, 
in  order  to  escape  the  war  levies  or  requisitions — 
not  appearing  at  the  end  of  a  year,  after  having 
entered  into  recognizance  in  some  court  to  appear 
— criminal  intercourse  between  a  free  woman  and 
slave,  which   reduced   her   to   his   condition — tried 
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and  decided  ingratitude  by  some  proper  tribunal 
iu  a  freed  man  towards(6)  Jiis  patron,  which  reduced 
him  to  his  former  state. 


2.  EFFECTS  OF  SLAVERY  AT  ROME. 

Servants  at  Rome  were  things,  therefore,  the 
master  had  the  same  power  over  them  as  over 
things ;  could  sell  them,  or  give  them  away  by 
donation  or  legacy ;  could  put  them  to  death,  or 
punish  them  at  pleasure  ;  and  whatever  they  ac- 
quired, they  acquired  not  for  themselves,  but 
their  masters.  This  immense  power  degenerated 
into  barbarism,  until,  in  later  and  more  civilized 
times,  laws  were  made  to  restrain  unbounded  ma- 

(6)  In  England  slavery  existed  among  the  Saxons,  introduc- 
ed, perhaps,  by  Danish  tyranny,  though  the  origin  of  it,  or 
upon  what  foundation  put,  (probably,  I  think,  conquest,)  does 
not  seem  to  be  ascertained,  and  was  reduced  on  the  Norman 
conquest  to  the  state  called  yillenage  ;  in  our  West  Indies,  the 
pretended  foundation  of  slavery  must  generally  be  captivity, 
birth,  or  purchase  from  African  venders  of  captives,  criminals, 
debtors,  or  hereditary  slaves.  That  slavery  cannot  be  created 
in  England,  or  even  exist,  is  universally  known,  since  the 
determination  in  the  case  of  Somerset  the  negro,  in  1772; 
and  the  necessity  of  baptism  to  freedom,  coupled  with 
the  notion  that  heathens  could  legally  be  enslaved,  has 
long  since  been  exploded.  Kinds  of  slaves  were,  ordinary, 
or  adscripti  glebe;  so,  villeins  regardant,  or  in  gross — 
slaves  in  the  French  West  Indies,  attached  to  the  soil  or 
not;  but  alas!  no  such  distinction,  I  apprehend,  in  our 
colonies; 
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gisterial  tyranny.  Augustus  began  by  directing 
the  prefect  of  the  city,  to  take  care  that  no  immo* 
derate  cruelty  should  be  exercised  upon  slaves.  In 
the  reign  of  Claudius,  a  law  was  enacted,  making 
the  crime  of  killing  a  slave,  homicide ;  a  law  ap- 
parently inefficacious,  since,  at  a  subsequent  pe- 
riod, Juvenal  Sat.  v.  1.  219,  introduces  a  lady  order- 
ing her  slave  to  be  crucified  :  a  remonstrance  is  made 
to  her,  that  he  is  innocent ;  she  makes  the  celebrat- 
ed answer, 

Nil  fecerit^  esto^ 
Sic  veto !  sic  jubeo !  stet  pro  ratiane  voluntds. 

The  Roman,  indeed,  seems  to  have  been  inge- 
nious in  inventing  torments  for  his  slave.  Stimuli^ 
lamifUB^  crucesj  campedeSy  netvif  catefuSj  carceresy 
tartoresy  suspensa  a  pede  ceniipondiay  are  terms  per- 
petually occurring  in  Latin  authors(7). 

(7)  Let  ns  now  compare  his  condition  with  that  of  the 
Norman  villein  and  Collonial  negro.  If  among  the  Saxons, 
a  slave's  eye  or  teeth  were  beaten  oat  by  the  master,  the 
slave  recovered  his  liberty ;  if  he  was  killed,  the  master 
only  paid  a  fine  to  the  king.  The  villeins  of  the  Norman  era 
were  in  a  better  sitnation,  the  lord  was  not  allowed  to  maim, 
much  less  to  kill  them ;  it  is  true,  that  whatever  the  villein  acqoir« 
ed  belonged  to  his  master,  e.  g.  if  he  purchased  land,  and  that  he 
could  not  prosecute  an  action  against  his  lord;  but  he 
might  bring  suit  against  all  other  persons,  and  even  against  his 
master ;  might  have  an  appeal  for  his  ancestor's  death,  and  the 
chastity  of  the  neise  was  protected  from  outrage,  by  giving  her 
an  appeal  of  rape. 
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Adrian     repressed    this    torrent    of    horror,    by 
something  more   than   words ;    he  banished  several 

It  ia  matter  of  real  lamentation,  that  ih«  oomparboo  of 
these  conditions,  with  thai  of  the  slave  in  the  West  Indies, 
is  plainly  favourable  to  the  former. 

It  is  said,  liowever,  that  the  accounts  of  colonial  eruehjr 
have  been  much  exaffcrated,  and  much  paina  hare  been 
taken  to  combat  the  general  conviction  by  assertion,  and  by 
evidence.  To  Avoid  such  imputations,  let  us  recur  then  t« 
undisputed  facts,  acknowledged  by  clear,  sensible,  and  well 
informed  writers,  acquainted  with  those  regions,  and  long 
resident  there.  It  dees  not  seem  to  be  disputed  by  them, 
that  until  within  these  few  years,  the  power  over  liie  tnd 
limb,  was  either  expressly  given  to  the  master,  as  well  as 
that  of  whipping  and  beating  without  limit;  or,  at  least, 
such  exercises  of  authority  were  either  overlooked,  or  slightly 
punished.  In  Barbadoes,  the  wanton  and  wilful  murder  of 
a  negro  is  said  to  have  received  its  compensation,  by  the 
payment  of  fifteen  pounds  sterling,  into  the  public  treamiry  : 
and  in  Jamaica,  until  the  year  17d2,  a  white  man,  whether 
proprietor  or  not,  who  had  killed  a  negro,  or  by  an  act  of 
severity  been  the  cause  of  his  death,  was  for  the  first  of* 
fimce  entitled  to  benefit  of  clergy,  and  not  liable  to  capital 
punishment  unless  he  repeated  his  crime. 

That  dreadful  and  unmerciful  scoorgings  were  inflicted 
will  not  be  denied,  and  all  that  Mr.  Edwards,  the  ablest  ad* 
▼ocate  for  the  colonies,  has  said  is,  that  they  have  not  been 
frequent.  '  The  narratives,'  says  he,  '  of  excessive  whip- 
pings, and  barbarous  mutilations,  shall  not  be  asserted  by 
me,  as  they  have  been  by  others,  to  be  all  of  them  abso- 
lutely false.  Though  they  have  happened  but  seldom,'  he 
adds,  'they  have  happened  too  often.'  That  the  power  does 
exist<has  been  acknowledged,  and  let  me  ask  the  heart  of  man, 
when  not  swollen   by  inordinate  vanity,  whether  such  power 
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persons,  who,  upon  slight  causes,  had  treated  their 
slaves    with    cruelty.       Antoninus    Pius    extended 

can  exist  without  abuse — let  the  mildest  native  in  these  climes 
recollect  the  temporary  passion  produced  by  the  offences  of 
menial  servants,  attended,  perhaps,  with  circumstances  of 
real  and  considerable  provocation,  and  ask  whether,  at  the 
instant,  his  reason  could  always  be  confided  in  as  the  guar- 
dian of  his  anger.  The  heart  of  man  is  deceitful  above  all 
things,  and  imposes  upon  its  owner.  I  do  not  charge  the 
West  India  planter  with  being  naturally  bad,  nor  deny  his 
being  in  many  cases  a  good  and  beneficent  master.  Even 
those  who  are  otherwise  may,  perhaps,  often  be  the  victims 
of  habit  and  usage,  overcoming  a  good  disposition.  Cali- 
gula, had  he  been  a  subject'  under  a  well  regulated  govern- 
ment, might  possibly  have  exhibited  a  tolerable  character. 
I  mean  only,  that  unlimited  power  is  suited  to  none  but  the 
Allwise  and  all  Good  Creator  of  the  Universe,  and  gene- 
rally in  the  breasts  of  frail  mortals  exterminates  humanity ; 
he  who  supposes  himself  able  to  wield  such  a  sceptre,  while 
he  thinks  he  standeth,  should  take  heed,  lest  he  fall. 

But  departing  from  arguments  founded  in  the  nature  of 
things  and  man,  let  us  consider  the  facts  implied  by  the 
famous  consolidated  act  passed  in  Jamaica  in  1792,  the  boast 
of  collonial  philanthropy.  That  act  prohibits  arbitrary  and 
unlimited  punishments — makes  the  murder  of  a  negro  a  ca- 
pital crime  in  the  first  instance ;  forbids  the  loading  them 
with  iron  chains,  collars,  or  weights,  except  when  neces- 
sary for  securing  the  person  of  the  slave ;  punishes  with  fine 
and  imprisonment  his  mutilation,  and,  in  certain  cases,  im- 
parts freedom  to  the  injured,  allows  them  certain  holidays, 
gives  them  one  day  in  a  fortnight,  exclusive  of  Sundays,  to 
cultivate  their  own  provision  grounds,  with  many  other  hu- 
mane provisions,  some  of  which  I  am  ready  to  admit,  had 
been  before  received  by  law  or  custom,  yet  the  general  view 
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the  penalties  of  the  Cornelian  law  made  against 
assassins,  to  those  wdo  should  kill  their  slaves  with- 

of  that  act  will  prove  to  the  investigator  the  cruelty  of  an* 
tecedent  practice^  by  the  necessity  of  its  novel  regulations ; 
and  notwithstanding  its  salutary  effects,  the  following  hard- 
ships, which  still  exist,  sufficiently  shew  the  miserable  state  of 
the  subjected  African. 

First,  It  is  acknowledged  and  lamented  by  Mr.  Edwards, 
that  the  evidence  of  a  slave  cannot  be  admitted  against  a 
white  person,  even  in  cases  of  the  most  atrocious  injury. 
What  then  import  laws  made  to  punish  tyranny,  if  the  ty- 
rant, by  removal  of  all  white  witnesses,  may  with  impunity 
exercise  his  cruelties  upon,  and  in  presence  of  the  blacks. 

Secondly,  In  our  colonies  they  are  not  attached  to  the 
soil ;  in  the  French  they  were :  hence  the  resentment  of  the 
master  can  tear  the  wretch  who  offends  him  from  the  em- 
brace of  his  wife  and  family,  and  sell  him  again  to  be  trans- 
ported by  some  new  master,  perhaps  to  the  mines  of  Mex- 
ico ;  and  the  same  consequence  may  follow  from  the  impru- 
dence of  a  spendthrift  owner,  whose  slaves  are  dragged  to 
public  auction  by  a  sheriffs  officer.  This  practice,  sanc- 
tioned by  a  British  statute,  is  also  marked  and  reprobated  by 
Mr.  Edwards  himself. 

Thirdly,  The  consolidated  act  is  peculiar  to  the  island  of 
Jamaica,  where,  as  well  aa  in  Grenada,  the  condition  of 
slaves  was  always  more  tolerable  than  in  the  other  islands  ; 
but  to  give  energy  and  effisct  to  that  act,  some  public  officer 
is  wanting,  obliged  to  defend  the  rights  of  the  negroes. 
Councils  of  protection  have,  indeed,  been  appointed,  but 
they  never  can  affi>rd  such  prompt  assistance  as  an  individual 
attorney,  who  has  no  other  employment.  In  this  respect, 
therefore,  the  French  colonies  have  the  advantage.  Their 
slaves  are  attached  to  the  soil,  their  Code  JVoiV  is  much  more 
forcible  than  a  colonial   act,  such  as  the  consolidated  law  of 
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out  Just  cause,  which  just  cause  seems  to  have 
beeOy  finding  him  in  a  plot  Ugainst  his  master's 
life,  or  in  adultery  with  his  consort ;  and  a  law  in 
the  code  gave  the  slave  a  remedy,  if  he  was  in- 
tolerably punished  by  his  master;  so,  that  in  the 
later  periods  of  the  Roman  Empire,  his  condition 
was  ameliorated  in  a  very  considerable  degree. 

OF    DISSOLVING    SLAVERY,    OR    MANU- 

MISSION. 

Censusj  Tesiamentumy  Vindictaj  were  the  ancient 
methods,  and  the  solemn  ones.  The  first  was  by 
enrolling  the  slave's  name  in  the  censor's  rolls,  by 
order  of  the  master. 

This  method  was  out  of  use  in  Justinian's  time, 
and  even  from  Vespasian's.  Constantine,  in  the 
room  of  it,  introduced  manumission  in  church. 
It  was  usually  done  at  Easter  in  a  public  manner, 
and  the  act  registered.  The  method  by  will  re- 
quires no  explanation. 

Jamaica,  and  a  king's  attorney  was  bound  to  prosecute 
wherever  he  beard  of  abuses.  I  am  sorry' to  add,  that  much 
more  pains  were  taken  in  giving  the  slaves  a  certain  degree 
of  religious  knowledge,  than  among  our  countrymen,  which, 
however,  is  attended  to  in  the  above-mentioned  law  of  Ja- 
maica. How  far  the  French  revolution  may  have  improved, 
or  vitiated  this  comparative  picture,  I  am  not  prepared  to 
say ;  but,  on  the  whole,  I  think  enough  has  appeared  to 
shew,  that  the  preceding  observations  contain  something 
more  than  mere  declamation. 
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Vindicta :  The  master  twirled  the  servant  round, 
declared  him  free,  and  with  a  blow  dismissed  him  ; 
whence  Persius,  Sat.  5.  1.  76.  Heu  /  steriles  veri^ 
quibus  una  Quiritem  Vertigo  facU.  This  was  done 
in  the  presence  of  the  praetor,  whose  lictor  with 
his  wand,  called  Vindicta^  tapped  the  slave  on  the 
head,  who  then  was  free ;  his  name  was  then  en- 
rolled in  the  list  of  free  men,  his  head  was  shaved, 
and  the  cap  of  liberty  put  on  it.  Hence,  I  siip^ 
pose,  we  paint  liberty  with  a  wand,  and  a  cap 
at  the  end  of  it* 

Less  solemn  methods  of  manumission  were  by 
letter,  or  writing;  to  which,  however,  Justinian 
required  the  subscription  of  five  witnesses. 

Inter  Amicos^  i.  e.  by  parol,  calling  together 
five  friends  to  witness  it. 

Per  Canvivium,  Where  the  slave  was  admitted 
to  the  master's  table,  it  made  him  free  :  for  it  was 
indecorous  for  a  master  to  sit  down  with  a  slave. 

By  nomination,  When  the  master  called  the 
slave  son ;  this  mere  appellation  did  not  entitle  him 
to  the  right  of  an  adopted  child,  but  made  him 
free.  There  were  many  other  of  these  less  solemn 
modes  of  manumitting.     Hein.  p.  30. 

Of  persons  manumitted,  at  first  there  were  no 
degrees,  all  were  in  equal  condition.  Afterwards, 
two  remarkable  laws  were  made,  JElia  Sentia^  ^ 
Junta  Norbana,  occasioned  by  the  improper  and 
guilty  villainous  persons  who  had  been  often  ma- 
numitted, and  thereby  obtained  the  rights  of  Ro- 
man citizen"      By   the   first,   persons    manumitted 
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were  put  only  in  the  condition  of  the  Dedititii 
f.  e.  of  those  people  who  had  surrendered  uocon^ 
ditionally  to  victorious  Rome.  The  latter  gave  to 
persons  manumitted  by  the  less  solemn  rites,  not 
coming  within  the  former  law,  the  rights  not  of 
Roman  citizens,  but  of  the  Latin  colonists. 

Hence,  three  species  of  freed  men ;  the  first, 
Roman  citizens ;  the  second  called  Laiini  Juniani ; 
the  third,  Dedititiu  The  first  had  the  full  rights 
of  marriage,  could  make  wills,  enter  into  con- 
tracts. The  second  could  not  make  wills,  nor  had 
the  rights  of  marriage ;  but  could,  in  some  mea* 
sure,  enter  into  contracts.  The  third  had  none 
of  these  rights,  nor  any  chance  of  improving  their 
condition. 

Justinian  took  away  these  distinctions,  and  re* 
tained  only  this  difference  between  the  Ingenui 
and  Libertinij  that  while  he  admitted  the  latter  to 
the  gold  ring,  the  former  monopolized  the  right 
of  patronship.  There  were  restraints  also  laid  on 
masters,  to  prevent  improper  manumissions.  No 
man  could  manumit  to  the  prejudice  of  his  credi- 
tors, nor  could  persons  under  twenty  years  of  age 
manumit,  unless  under>  certain  conditions,  viz. 
that  it  should  be  done  by  the  mode  of  the  wand, 
in  the  presence  of  a  number  of  respectable  citi- 
zens, as  before  mentioned,  and  for  just  cause. 
These  just  causes  were,  if  a  minor  under  that  age 
manumitted  his  relation,  his  pedagogue,  his  nurse, 
or   his   servant,  of  seventeen,  to  be  his  agent ;  or 
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his  maid   in   order    to  marry   her.      This  age  of 
twenty,  Justinian  changed  to  seventeen. 

If  manumissions  had  been  imprudently  made 
by  living  persons^  and  required  the  two  laws  above 
mentioned,  it  is  natural  to  suppose,  that  they 
were  with  more  frequent  imprudence  made  by  will, 
to  prevent  which,  the  law  Ftisi^  Caninia  was  made. 

I  should  beg  pardon  for  such  a  nomenclature  of 
the  names  of  the  laws,  but  those  which  I  do  men- 
tion occur  so  frequently  in  the  Justinian  code,  that  it 
is  impossible  to  understand  it  without  knowing  a 
little  their  names  and  subjects. 

Modern  manumissions  have  Heen  made  by  parol, 
or  deed  of  infrancbisement. 
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FATHER  AND  SON. 

The  student  of  the  laws  of  England  may  pro- 
bably  ask,  in  what  respect  the  subject  of  the  pre- 
sent lecture  can  be  worthy  of  his  attention,  or  how 
admit  comparison  with  our  municipal  constitu- 
tions. It  is  true,  the  nature  and  extent  of  the 
paternal  power  at  Rome,  totally  varied  from  its 
essence  and  limits  among  us,  and  its  sources  were 
there  multiplied,  as  it  originated  not  only  in 
marriage,  (its  only  basis  amongst  us)  but  al- 
so in  legitimation  and  adoption.  But  little  as 
it  might  be  expected,  its  extent  has  become  the 
foundation  of  argument  and  reasoning  in  our 
courts,  even  in  this  century,  and  particularly 
in  one  celebrated  cause(]).  And  the  doctrine 
of    legitimation,   merits    some  attention,   not  only 

(1)  I  mean  that  respecting  the  right  of  educating  the 
children  of  the  heir  apparent  to  the  throne,  disputed  be- 
tween King  Geo.  I.  and  his  son,  then  Prince  of  Wales, 
on  which  occasion  the  right  of  the  grandfather  to  take  care 
of  their  education,  in  preference  to  the  father,  was  endear 
vmtM  to  be  supported  on  the  rules  of  the  civil  law,  as 
transposed  into  their  own  writings,  by  our  Bracton  and 
Fleta.    See  Fortescue'f  Reports. 
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as  having  been  attempted  in  early  times  to  be 
intruded  upon  us,  but  also  as  actually  being  the 
law  in  our  neighbouring  kingdom  of  Scotland: 
and  the  propriety  of  both  this  and  adoption, 
is  surely  a  subject  worthy  of  controversy^  and 
inviting  to  curiosity. 
We  shall  consider, 

I.  The  origin  of  the  paternal  power. 

II.  Its  extent. 

III.  The  mutual  duties  of  father  and  soa. 

IV.  How  it  was  dissolved. 

The  paternal  power  was  acquired  by  marriage, 
and  birth  of  children  in  lawful  wedlock. 

Secondly^  by  legitimation. 

Thirdly,  by  adoption. 
Of  oiarriage  we  have  treated. 

LEGITIMATION. 

Legitimation  was  first  introduced  by  Constantine. 
Of  this  there  were  five  modes. 

The  first  was  by  a  subsequent  marriage,  which 
rule  is  followed  by  the  canon  law,  but  rejected 
by    ours(2).     The    civil    law,    however,    only    al- 

(2^  Of  this  rejection  made  so  famous  by  the  stern  and 
steady  answer  of  the  barons  to  the  proposal  of  this  rule, 
we  are  to  find  the  causes,  not  in  dislike  to  the  particular 
doctrine,  but  in  general  aversion  to  the  introduction  of 
the  civil  law.  The  clergy  brought  it  forward  in  limine,  as 
linowing  it  to  be  the  most  palatable  and  inviting  to  the  ba- 
rons, who   had    great  numbers   of   illegitimate    children,    but 
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lowed  subsequent  marriage  with  a  concubine,  to 
legitimate  the  children ;    the  canon   with  any  one. 

The  second  mode  was  by  imperial  rescript. 
This  5vas  introduced  by  Justinian,  because  the 
preceding  in  some  cases  could  not  be  used;  for 
instance,  where  a  concubine  was  dead,  or  for 
any  other  reason,  could  not  be  taken  to  wife. 

Thirdly,  by  will.  This  was  not  so  much  a  mode 
of  legitimation,  as  a  testamentary  declaration,  that 
children  were  originally  legitimate. 

Fourth  mode,  By  arrogation  (a  species  of  a- 
doption  more  particularly  to  be  explained  in  the 
sequel)  for  a  man  might  adopt  not  only  the  chil- 
dren of  another,  but  also  his  own  illegitimate  chil- 
dren. 

Fifth  mode.  Per  dationem  curitB.  To  explain 
this,  we  must  know  that  the  office  of  Decurion, 
as  it  was  called  at  Rome,  was  an  office  of  honor 
indeed,  but   of  much    labour  and  trouble,  as   well 

these  feudal  lords  saw  the  invidiousness  of  the  proposal,  and 
rejected  a  favourite  measure  because  it  might  tend  to  the  ge- 
neral introduction  of  the  civil  law,  so  favourable  in  their 
opinion  to  the  increase  of  the  powers  they  dreaded,  those  of 
the  crown  and  the  clergy. 

Judge  Blackstone  has  supposed  many  weighty  reasons 
besides,  which  might  have  swayed  the  barons,  and  v^hich 
in  his  opinion  condemn  this  rule  of  the  civil  and  of  the 
Scotch  law;  but  is  there  not  much  cruelty  in  refusing  a 
power  to  the  parent  to  make  reparation  to  his  injured 
offspring,  and  in  enabling  a  younger  son  thus  enriched  to. 
brand  his  indigent  elder  brother  with  the  name  of  bastard. 
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as  of  expense  iu  giving  public  spectacles,  &c. 
The  Datio  Curiee  was  making  men  subject  to  this 
oflfice ;  in  consequence  they  could  not  reside  out 
of  their  town  or  borough,  but  were,  as  may  be 
said,  slaves  of  their  little  Curia  or  senate,  in  their 
munidpium.  Curite  adscribebantur,  ei  inserviebant 
periculo  suarum  facultatum ;  it  is  no  wonder  that 
men  were  not  ambitious  of  such  splendid  slavery, 
and  must  be  enticed  to  it  by  such  rewards  as  legiti- 
mation. 

It  must  _not,  however,  be  conceived  that  iegiti* 
mation  was  always  a  benefit ;  the  effect  of  legiti- 
mation was  undoubtedly,  at  least  in  the  case  of 
a  subsequent  marriage,  a  right  of  succession  to 
paternal  property,  but  as  it  also  reduced  the 
subject  of  it  under  the  paternal  power,  it  might 
possibly,  as  will  be  more  fully  seen  hereafter,  also 
operate  as  a  disadvantage,  and  therefore  persons 
could  pot  be  legitimated  without  their  own  con- 
sent. 

Illegitimate  children  were  of  four  kinds. 

First,  those  born  of  a  concubine,  widow,  or 
virgin  StupratGy  called  natural  children  or  Nothi. 

Secondly,  the  children  of  a  harlot,  called  spuri- 
ous, or  pulgo  qu6Bsitt. 

Thirdly,  children  of  an  adulteress. 

Fourthly,  children  of  an  incestuous  marriage. 

The  first  order  only,  viz.  natural  children 
could  be  legitimated,  for  legitimation  implies 
the  fiction  at  least  of  a  marriage;  and  in  the  se- 
cond case  there  was  confessedly  no   marriage  ;    in 
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the    third  and  fourth   there  could  uot  be  one   by 
law. 

lllegitioiate  children  were  not  under  the  pater- 
nal power,  but  they  were  not  infamous ;  the  na- 
tural were  capable  of  hotdiog  any  honors;  the 
ipurkMis  were  undoubtedly  by  the  people  som«- 
what  contemned,  ttut  not  rendered  mfamous  by 
the  laws(3). 

ADOPTION(4). 

Thia  remarkable  custom,  (which  my  Lord  Coke 
says    was    never    introduced    into    England)   waa 

(3)  The  apurioiu  did  not  betr  a  fiubcr's  mine,  the  ft* 
iber  being  iuie«rtaiD.  Cmt's  acta  b;  Cleofutra,  forn«l 
aa  exdaordinvj  exception,  for  which  Anthony  reproached 
kint.  S.  P.  F.  in  Roman  ioscrtptioiu,  somelimee  ineaBti 
Sine  Palre  F^Hut.  The  civil  law  aa  welt  as  ours,  em- 
powered the  confinement  of  the  pregouit  widow,  to  prevent 
■uppoaititioua  births,  and  the  rule  we  have  fotroerly  men- 
tioned forbidding  a  second  marriage  within  a  year  from  the 
death  of  e  former  husband,  infra  tntmum  luclus,  was  made 
to  prevent  disputes  about  the  real  father ;  thia  latter  rule  al- 
so prcvaiM  in  England  until  the  end  of  the  Danish  govern- 
ment. If  husband  not  heard  of,  woman  might  marr;  again 
after  five  years,  till  Justinian  required  positive  proof  of  his 
death ;   with  us  seven  years  save  the  felony. 

(4)  U  is  not  unudual  we  all  know,  even  among  us,  for 
friendship   to  adopt   in  effect,   the   children   of  strangers   in 

' ;    but   here  is   the  plain    difference,  between  such  acts 

endship,  and   the   legal   adoption   of  the   Romans ;   the 

and  intended  benefactor   may  change  his   mind   when 
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iiot  unknown  to  the  Greeks,  nor  to  the   Assyrians, 
iEgjptians  and  Hebrews. 

The  feelings  of  mankind  naturally  suggested 
this  resource  of  orbity,  and  declining,  unsupport- 
ed age  looked  abroad  for  that  staff*  which  was 
denied  to  it  at  home,  but  its  uncommon  and  ex* 
traordinary  prevalence  at  Rome  requires  some  fur- 
ther investigation  of  its  peculiar  causes  in  that 
state*  First,  it  was  thought  disgraceful  not  to 
keep  up  and  preserve  the  domestic  gods,  and 
sacred  things  of  the  family.  Secondly,  the  re- 
wards offered  to  the  fathers  of  families,  and  the 
penalties  on  orbity,  made  men  eager  for  children, 
and  adopted  children  answered  the  purpose.  Thus 
the  candidates  for  honors  adopted  sons,  in  order 
to  have  the  jus  irium  liberarumj  though  very  o(^ 
ten  as  soon  as  they  had  obtained  those  honors, 
they  got  rid  of  these  fictitious  children,  by  eman- 
cipating them»  until  this  trick  was  stopped  by  a 
decree  of  the  senate,  mentioned  by  Tacitus. 

Thirdly,  a  third  reason  for  adoption  was  to  get 
admission  intp  the  plebeian  offices,  e.  g.  the  tri* 
bunesbip,  and  this  did  Publius  Clodius. 

The  persons  to  be  adopted  might  either  be  per- 
sons in  their  own  power,  or  persons  already  in  the 


he  pleases,  but  the  adopted  child  at  Rome  obtained  by  the 
adoption  legal  rights  of  inheritance  and  succession  to  the 
adoptor^  of  which  he  could  not  be  arbitrarily  or  wantonly 
dispossessed. 
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power  of   aDuther    parent ;    iu    the  former  case  it 
was  Arrogatioa(5). 

Who  mighi  adopt,  or  be  adopted. — Those  only  who 
could  have  been  parents,  and  hare  had  children 
tn  their  power  could  adopt,  therefore  eunuchs 
could  not,  nor  infants,  nor  n'omen,  unless  by 
special  license  from  the  prince.  Younger  persons 
could  not  adopt  their  senior,  but  the  adopter  must 
have  been  eighteen  years  older  than  his  adopted 
son — thirty-six  than  his  adopted  grandson ;  even 
if  they  were  thus  qualiBed,  still  they  must  have 
been  persons  who  wanted  this  solace  of  old  age, 
therefore  if  they  were  still  capable  of  having  chil- 
dren, (and  all  persons  under  sixty  were  supposed 
capable)  or  if  they  had  already  natural  children, 
they  were  not  entitled  to  this  indulgence  with- 
out particular  license.  The  consent  both  of  the 
adopted  child  and  of  the  natural  father  must  be 
obtained :  lastly,  no  man  could  adopt  a  grandson 
without  the  consent  of  bis  son,  if  he  had  one,  for 
be  was  not  to  force  an  heir  upon  his  son ;  nor 
could  illegitimate  children  be  adopted ;  so  that 
adoption  was  much  more  limited  in  Rome,  than 
is  I  believe  generally  imagined. 


(5)  They  were  therefore  thua  defiaed,  Adoptio,  at  actus 
solennis,  qud  in  heumJiUi  vcl  nepotis,  adscissicitur  is,  gui  na- 
lura  talis  nan  est,  eel  adoptio  est  actus  Itgis  qua  liberos  qui  in 
pottstate  parentum  sunt,  adoplamus  imperio  magtstratus. 

Dgatia,  est  actus  quo  boino  sui  juris  auctoritate  summi 
vitis,  in  patriam  alUrim  pottstatem  redigitur. 
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ArrogatioD  was  still  more  so,  for  it  was  confined 
to  adults,  because  the  consent  of  the  person  arro- 
gated was  necessary.  Antoninus  Pius,  indeed, 
permitted  the  arrogation  of  persons  under  the  age 
of  puberty,  but  not  without  the  consent  of  rela- 
tions, or  of  guardians,  and  an  examination  whe- 
ther the  arrogation  was  for  the  advantage  of  the 
minor.  He  added  these  further  conditions,  that 
if  the  arrogated  died  before  puberty,  his  good8(6) 
should  go  in  the  same  succession  as  if  he  had  never 
been  arrogated ;  and  if  his  father  emancipated  him 
without  cause,  he  was  to  restore  to  him  all  his  pro- 
perty, and  to  bequeath  to  him  moreover  a  fourth 
part  of  his  own.  Besides  these  restrictions,  none 
but  Roman  citizens  could  arrogate,  and  that  only 
at  Rome :  the  tutor  could  not  arrogate  his  pupil ; 
and  neither  woman  nor  foreigner  could  be  arro- 
gated, but  women  might  be  adopted. 

Form  of  adoption. — Adoption  was  done  before  a 
magistrate,  but  might  be  done  any  where:  the 
rite  of  adoption  consisted  in  three  sales  from  the 
natural  father  to  the  adopter,  per  aes  et  libramy  in 
the  presence  of  the  balance-holder,  the  antestatus 
and  five  witnesses,  ceremonies  much  resembling 
those  which  attended  the  making  of  wills  among 
the  Romans(7).     There  was  another  mode  of  adop- 

(6)  Goods,  bona,  in  the  civil  law,  mean  all  man's  estates 
and  property,  not  merely  chattels,  as  with  us. 

(7)  This  form  of  adoption  we  find  in  Suetonius,  when  Au- 
gustus adopted  Gains  and  Lucius. 


120  ON  THE  RIGHTS  [Book  1. 

tioD,  viz.  by  testament ;  but  this  could  scarcely 
be  called  so  in  strictness,  since  it  did  not  reduce 
the  devisee  under  the  power  of  the  adopter ;  it  was 
rather  a  conditional  bequest  of  the  inheritance, 
on  condition  of  bearing  the  testator's  family  and 
name :  hence,  to  acquire  other  rights,  a  regular 
adoption  was  necessary.  Thus  we  find  that  Au* 
gustus,  though  adopted  by  Julius's  will,  took  care 
to  have  it  confirmed  by  a  law ;  and  Tiberius, 
though  directed  by  will  to  bear  Augustus's  name, 
yet,  after  the  death  of  Caius  and  Lucius  Caesar, 
was  by  Augustus  regularly  arrogated. 

Form  of  arrogaiion. — Arrogation  was  a  much 
more  public  act  than  adoption  ;  it  was  always  done 
in  the  Comitia  Curiata^  because  it  was  considered  as 
a  matter  concerning  the  people(8),  and  to  be  to 
them  referred.  The  reasons  of  so  considering  it, 
and  insisting  upon  its  notoriety,  were  these:  As 
the  right  of  inheritance  was  to  be  transferred,  it 
ought  to  be  public,  to  prevent  frauds  upon  lawful 
heirs ;  and  besides,  as  the  name  of  the  person  ar- 
rogated was  struck  out  of  the  tables  of  the  Census, 
and  he  reduced  under  the  power  of  another,  this 
was  not  to  be  done   without  the  consent  of  the 


Heineecius  makes   a    question,  whether   solemn    adoption 
would  not  to  this  day  be  valid  in  Germany  ?    Something  like 
adoption  is  frequent   in   that  country,   viz.   the  putting  step- 
children on   a  par   with   own   children   by  the  decree  of  a 
magist  rate. 

(8)  It  derived   its   name   from  the  Ragaiione  ad   popultm 
lata. 
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people.  The  pontifices  took  care  thai  the  person 
arrogated ,  should  not  be  Imposed  upon,  or  do  any 
act  to  his  disadvantage,  and  examined  whether 
the  arrogator  %vas  entitled  to  this  privilege ;  this 
done,  the  votes  of  the  people  were  taken.  In 
later  times  the  Emperors  took  upon  themselves, 
more  especially  as  they  were  pontifices  maximi^  to 
arrogate  by  imperial  rescript. 

Effects  of  anogation  and  adoption. — Both  brought 
the  party,  until  Justinian's  time,  under  paternal 
power  of  their  new  father,  gave  a  right  to  his  name, 
to  a  participation  of  his  sacred  things  and  rites, 
and  right  of  inheritance(9)  ;  but  while  the  adopted 
child  thus  became  entitled  to  the  property  of  his 
assumed  parent,  he  lost  all  claim  to  that  of  his 
natural  father ;  he  was  also  raised  or  depressed  into 
the  rank  which  his  new  father  held(lO).  Justinian 
gave  a  mighty  blow  to  adoption,  by  giving  the 
adopted  all  the  rights  of  sons,  without  the  adoptor 
having  the  paternal  power,  unless  he  was  a  person 
in  the  ascending  line  adopting  a  descendant,  for 
it  was  not  unusual  for  a  grandfather  to  adopt  a 
grandson. 

,  (0)  At  least  of  aucceediDg  to  the  agnati, 

(10)  Thus  Livy  meations  that  Cornelius  Cossus  was 
eleeted  Military  Tribune  with  consular  power,  at  a  time 
when  this  office  was  not  open  to  plebeians,  which  privilege 
he  obtained  by  being  adopted  out  of  the  Licinian,  which  was 
a  Plebeian,  into  the  Cornelian,  a  Patrician  family. 

Vol.    I.  16 
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Parental  power — Duties  of  Fatlier  and  Son. 

By  the  Twelve  Tables,  the  father  had  a  power 
of  life  and  death  over  the  sou,  of  scourging,  impri- 
soument,  and  sending  in  bonds  to  country  labour, 
and,  even  if  necessitated  by  hunger,  of  selling 
and  mortgaging  him(ll);  but  this  power  was  re* 
strained  by  the  Imperial  Constitutions,  and  by 
custom  and  judicial  interventions  at  earlier  peri- 
ods, and  parents  severely  punished  that  put  their 
children  to  death,  no  power  being  left  to  them 
but  that  of  moderate  correction,  and  disinherit- 
ance for  cause  expressed;  and  this  paternal  power 
did  not  cease  with  the  minority  of  the  son;  he 
could  not  sue  the  father,  nor  any  one  else  without 
the  father's  consent ;  no  action  lay  against  him 
while  under  the  paternal  power,  but  must  be 
brought  against  the  father;  whatever  he  acquired, 

(11)  The  power  of  a  Roman  father  over  his  child  was 
peculiar  to  that  state.  Dion.  Halyc.  has  proved  that  the 
Greeks  knew  no  such  thing,  at  least  not  in  the  same  degree, 
nor  the  Persians^  though  the  latter  exercised  a  very  austere 
authority  over  their  children.  For  a  father's  power  by  the 
Mosaic  law,  see  Deuteronomy,  ch.  xxi.  This  power  ori- 
ginated in  a  law  of  Romulus,  though  admitted  into  the 
Twelve  Tables  as  an  ancient  custom ;  but  all  the  laws  of 
the  kings  which  were  retained,  were  retained  as  old  customs, 
not  as  regal  laws,  ex  odio  insigni  regit  nominis ;  the  father  did 
not  punish,  however,  without  trial ;  it  was  in  reality  a  domes- 
tic court. 
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he  acquired  to  the  father's  advantage ;  there  could 
be  no  civil  obligation  contracted  between  him  and 
the  father,  for  tliey  were  as  one  person ;  he  could 
not  marry  without  the  father's  consent,  nor  with- 
out his  approbation  make  a  donatio  mortis  causa^ 
nor  a  willi  even  with  his  father's  consent,  except 
of  such  property  as  he  got  in  the  wars,  called  his 
peculium  castrense ;  with  respect  to  the  father,  they 
were  considered  as  things  not  as  persons^  but  with 
respect  to  others  as  persons,  herein  differing  from 
slaves,  who  were  regarded  as  things  in  whatever 
light  considered ;  as  long  as  the  law  allowed  him 
a  power  of  selling  them,  he  might  do  so  three 
times,  so  that,  if  manumitted  by  the  buyer,  they 
would  twice  fall  back  into  his  hands,  which  is 
worthy  of  observation,  because  it  accounts  for 
some  of  the  Roman  forms  of  emancipation,  &c. 
These  extravagant  powers  could  not  have  been  con- 
genial to  an  arbitrary  monarchy,  and  accordingly 
we  find  them  gradually  diminished  by  the  inter- 
vention of  the   emperors(12).     There  was  no  ma- 


(12)  Trajan  emancipated  a  son  that  was  cruelly  treated 
by  his  father,  and  deprived  the  father  of  the  son's  property. 
Adrian  banished  a  father  who  killed  his  son  in  the  chace  on 
suspicion  of  adultery.  At  length,  by  Valentinian,  the  power 
of  trying  the  offence  of  a  son  was  entirely  transferred  to  the 
niagistrate.  Sons  were  put  to  death  with  impunity  down  to 
the  time  of  Augustus. 

Constanttne  permitted,  on  account  of  extreme  poverty,  to 
sell    children  when   just    born ;     but  he   did    this   to   prevent 
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ternal  power,  because  she  also  was  in  the  power  of 
her  husband(13) :  this  power  continued  during 
the  life  of  the  son,  and  did  not  cease  even  on  his 
arriving  at  the  greatest  honours,  some  very  parti- 
cular ones  excepted,  for  which  see  Novels  81  ch* 
1.  such  as  the  consular  dignity,  or  being  made  a 
bishop;  but  while  in  public  office,  his  duties  to 
the  public  naturally  abated  and  interrupted  a  little 

th«   father's  authority :    the    father   was  bound  to 

• 

their  being  expose^T  or  murdered ;  and,  (o  present  tfte  ne- 
cessity,  instituted  poor  Uws. 

With  respect  to  childrens'  acquisitions,  the  privilege  of 
reserving  whatever  they  gained  by  military  service  was  at 
length  extended  to  every  adventitious  gain  of  theirs,  sucb 
as  a  bequest  or  a  salary. 

(13)  The  English  and  Irish  laws  give  the  father  only  a 
moderate  power  of  correction  and  restraint  until  the  age  of 
twenty-one,  which  he  may  in  part  transfer  to  a  tutor  or 
schoolmaster.  His  duties  to  them  are  protection,  education^ 
and  maintenance,  until  able  to  maintain  themselves ;  when 
able  to  work,  if  the  parent  maintains  them,  that  parent  is 
entitled  to  the  profits  of  their  labours,  but  has  no  power 
over  their  estates  (if  they  have  any),  further  than  as  guar- 
dian or  trustee,  and  must  account  for  the  property  when 
they  come  of  age.  A  mother  is  entitled  to  no  power,  hot 
only  to  reverence  and  respect.-  In  England,  by  the  poor 
laws,  peculiar  obligations  are  imposed.  The  civil  law  did 
not  oblige  a  father  to  maintain  the  offspring  of  an  incestuous 
marriage,  though  it  imposed  the  reciprocal  duty  on  the  child. 
The  canon  law  and  ours  do  not  dissolve  the  parent's  obliga- 
tion in  anv  case. 
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educate  the  son  according  to  his  ability,  and  to 
support  and  protect  his  children,  and  also  his 
grandchildren.  The  child,  if  he  had  a  separate 
property  or  peculium,  was  to  support  the  father  if 
necessary,  and  bail  him  if  imprisoned,  but  was  not 
otherwise  obliged  ,to  pay  his  debts.  A  man  was 
obliged  by  law  also  to  relieve  his  poor  brothers 
and  sisters,  but  not  more  distant  relations(14). 

The  paternal  power  was  dissolved  by  the  natural 
or  civil  death  of  the  father,  or  by  emancipation(15). 

(14)  A  law   mach   resembling  that  of  China.     Lord   Ma- 
cartney's Embassy,  chap.  4.  vol.  2. 

(15)  The  civil  death  was  by  deportation,  relegation,  or 
becoming  a  slave  of  punishment,  terms  occuring  safficientlj 
oAen  in  the  classics,  to  deserve  distinction.  Deportation  was 
a  perpetual  banishment,  depriving  the  banished  of  the  rights 
of  a  citizen.  Relegation  might  be  perpetual  or  temporary, 
but  did  not  destroy  the  rights  of  citizenship.  The  slaves  of 
punishment  were  those  condemned  to  the  mines,  or  sentenced 
to  be  destroyed  by  wild  beasts.  The  parent  taken  prisoner 
did  not  lose  the  parental  power,  it  was  onlj  in  suspense  till 
his  return :  he  who  returned  from  captivity  was  supposed 
never  to  have  been  absent,  by  a  fiction  called  jus  postHminii, 
Relegation  differed  from  exile,  for  the  exile  was  deprived  of 
the  rights  of  citizenship :  hence  Ovid.  Trist.  2.  Ipse  rele- 
gatus  non  exul  dicor — see  also  Livy,  lib.  4.  ch.  4. — men 
were  driven  from  their  country  by  the  interdiction  of  water 
and  (ire,  for  no  man  could  directly  be  forced  into  exile,  but 
only  by  the  circuitous  method  of  forbidding  to  him  the  ne- 
cessaries of  life.  The  French,  in  their  ridiculous  affectation 
of  similarity  to  the  Romany,  have  of  late  studiously  used  the 
terms  of  deportation,  &c.  &c. 
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Emancipation — a  sound  so  pleasing  to  modern 
ears— Hlid  often  at  Rome  convey  a  very  different 
meaning :  the  child,  though  freed  from  the  parental 
ix>wer,  lost  the  right  of  succession  to  the  parental 
estate;  it  whs  to  him  frequently  a  sound  of  woe 
and  of  disinheritance  ;  he  therefore  could  not  be 
emancipated  against  his  own  consent,  but  for  suf- 
ficient cause,  nor  refuse  to  be  emancipated  if  the 
father  shewed  sufficient  reasons.  On  the  other 
hand,  where  emancipation  was  desirable,  he  could 
not  force  it,  except  for  just  cause,  such  as  immo- 
derate cruelty. 

The  party  coveting  it  had  to  lal)Our  through 
not  only  his  father's  but  his  grandfather's  chains. 
First,  if  the  grandfather  was  living,  the  father  and 
the  son  were  in  the  power  of  the  grandfather; 
and  the  father  had  not  this  special*  power  over  his 
own  son,  till  the  death  of  the  grandfather,  because 
the   father    himself    was    a    dependant(16).      The 

(16)  Upon  doctrines  like  these  were  founded  the  posi- 
tions in  our  ancient  hooks,  relied  upon  bj  the  advocates  for 
King  George  I.  in  the  famous  contest  before-mentioned  be- 
tween his  Majesty  and  the  then  Prince  of  Wales,  about  the 
education  of  the  Prince's  children. 

The  son  of  a  daughter  was  not  in  the  grandfather's  power  by 
the  civil  law ;   nor  with  us,  says  Co.  L.  84.  6. 

The  court  of  chancery  has  often  interfered  with  and  control- 
ed  the  parental  power.  Vide  2  Brown,  Ch.  Cas.  and  4  Brown, 
ditto;   so  the  courts  of  law  by  Habeas  Corpus. 

A  child  has  been-  taken  from  a  grandfather,  and  put  under 
a  mother's  power.     Mellish  and  Da  Costa.     2  Atkyns,  14. 
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grandfather  might  even  emancipate  the  son,  and 
retain  the  grandson  in  subjection ;  and  vice 
versa,  his  emancipated  grandson  would,  upon  his 
death,  fall  back  under  the  father's  dominion  :  such 
and  so  extensive  was  the  slavery  of  children  in  that 
region  of  boasted  liberty.  Even  marriage  did  not 
emancipate  the  daughter,  though  she  owed  her 
husband  reverence,  and  was  obliged  to  work  for 
him.  But  to  dwell  longer  on  this  obsolete  subject 
would  be  as  tedious  as  useless ;  I  therefore  omit  a 
description  of  the  form  of  emancipation,  further 
observing  only,  that  ten  years  nonusage  made  the 
son    free,  without    any   form(17),    and^  that    the 

(17)  In  Justinian's  time  it  was  done  by  a  simple  declara- 
tion before  a  magistrate.  Though  the  son  by  emancipation 
lost  all  strictly  legal  right  to  the  paternal  estate,  yet  he  soon, 
by  the  Prastorian  power,  was  enabled  to  enforce  his  equitable 
claims,  and  the  father  succeeded  to  the  estate  of  an  eman- 
cipated son,  though  not  as  father,  yet  as  patron.  The  pri- 
vileges so  often  alluded  to  on  account  of  number  of  children 
called  usually  the  jus  trium  liberorum  (though  five  were  re- 
quisite to  give  them  in  the  provinces,  and  four  in  Italy  out 
of  Rome,)  were  excuse  from  guardianship,  preference  among 
candidates,  precedence  in  office,  and  an  immunity  from  all 
personal  duties. 

Under  this  head  appears  in  the  Institutes  the  first  direct 
mention  of  the  celebrated  jus  postliminii,  the  parent  losing 
his  paternal  powers  by  captivity,  and  recovering  them  with 
his  liberty  recovered.  It  is  thus  described  in  the  Institutes : 
"  Postliminium  fingit  eum  qui  captus  est,  in  civitate  semper 
"Suisse."     Inst.   lib.   I.  tit.    12.      And  thus  defined    in   the 


128  ON  THE  RIGHTS,  &c.  [Book  I. 

practice  of  fathers  putting  their  children  to  death  is 
admitted  to  have  taken  place,  at  so  late  a  period  as 
the  time  of  Augustus. 

Pandects,  ]ib.  49.  tit.  15.  "Jus  quo  perinde  omnia  retti- 
''  tuuntur  jura,  ac  si  captus  ah  hostibus  non  esset." 
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CHAPTER  V. 


GUARDIAN  AND  WARD. 

We  have  uow  traversed  the  two  least  useful  and 
most  obsolete  departments  of  the  civil  law,  and 
shall  for  the  future  tread  on  more  fruitful  ground. 
Their  law  of  guardianship,  though  in  many  re- 
spects different  from  ours,  seems  to  have  afforded 
many  useful  hints,  which  were  accepted  by  our 
early  jurisprudence. 

Minority  at  Rome  did  not  cease  till  twenty-five, 
and  as  education  is  a  public  concern,  guardianship 
was  made  a  public  duty,  which  no  man  could  re- 
fuse, without  sufficient  excuse,  under  pain  of  heavy 
fine(i). 

No  minor  could  appear  but  by  guardian.  If 
he  had  a  dispute  with  his  guardian,  a  curator  ad 
litem  was  appointed.     Code,  Fib.  5.  tit.  44. 

Otherwise  by  the  common  law,  where  the  dispute 
was  with  his  guardian.     See  Ayliffe. 

(1)  This  compulsion,  and  the  different  period  for  full  age, 
are  the  great  distinctions  between  the  Roman  guardianship 
and  ours. 

Vol.   I.  17 
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Guardians  were  appointed  not  only  to  infants, 
but  to  idiots,  lunatics,  women,  and  even  pro- 
digals. 

The  magistrates(2),  Either  assigned  the  guar- 
dian, or  confirmed  the  one  appointed  by  the  indi- 
vidual or  by  the  law. 

The  guardian  was  either  a  tutor  or  a  curator; 
the  tutor  had  the  charge  of  the  person,  the  curator 
of  the  fortune  of  the  ward.  Such  is  the  sense 
in  which  these  words  are  understood  by  Mr.  Black- 
stone,  and  certainly  is  their  meaning  in  our  spi- 
ritual courts;  but  they  frequently,  and,  I  think,, 
most  usually  mean,  in  the  civil  law,  the  tutor  a 
guardian  till  puberty(3),  the  curator  from  thence 
to  twenty-five :  the  first  appointed  for  the  minor, 
the  latter  chosen  by  him. 

Guardians  were  (as  with  us)  sometimes  ap- 
pointed by  the  will  of  the  father,  sometimes  by 
the  disposition  of  law,  and  sometimes  by  the  oflSce 
of  the  magistrate,  and  were  accordingly  styled 
testamentary,  legal,  or  dative(4). 

(2)  These  magistrates  were  the  consuls  in  the  time  of 
Claudius.  Plinjr  says,  he  was  thus  appointed  in  Trajan's 
time.  Plin.  Epist.-  ix.  13.  Antoninus  gave  the  appointment  to 
the  prstors  only. 

(3)  1.  e.  Till  fourteen  in  the  man — twelve  in  the  woman. 

(4)  The  series  of  guardians,  known  to  our  law,  has  been 
thus  neatly  epitomized  by  Mr.  Fonblanque : 

First,  Jure  naturcB,  the  father  or  mother  of  the  heir  ap- 
parent till  twenty-one. 
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Testamentary  guardians  could  only  be  appointed 
to    children    or  grandchildren    under    puberty,   in 

The  nature  of  the  guardian  Jure  naturtB,  which  in  the 
eye  of  the  law  is  confined  in  the  manner  -here  specified, 
seema  not  to  have  heen  clearly  understood,  till  Mr.  Har^ 
grave  published  his  celebrated  note  on  Co.  Lit  88.  b.  The 
usage  in  common  conversation  of  calling  parents  the  natural 
guardians  of  their  children,  however  abstractedly  true,  is 
not  true  in  law :  after  the  infant's  age  of  fourteen,  they  have 
no  power  of  guardians.  They  are  pointed  out  by  nature 
as  the  natural  persons  to  be  appointed  guardians  of  their 
children ;  but,  until  application  be  made  to  the  court  to 
appoint  them  guardians,  they  are  not  legally  so. 

Yet  in  2  Atkyns,  15.  3  P.  Wm.  152.  and  1  Vesey,  158. 
Lord  Hardwicke  is  made  to  speak  of  parents  as  guardians 
even  by  nature  of  their  daughters. 

Secondly,  In  socage,  the  next  of  kin  to  whom  the  lands 
could  not  descend,  and  this  was  only  till  fourteen,  and  of  things 
that  lie  in  tenure. 

Thirdly,  By  the  statute  (14  and  15  Cb.  XL  ch.  19.  in 
Ireland),  the  appointee  in  a  father's  will.  This  extends  to 
all  the  minor's  estates,  and  may  be  till  twenty-one,  or  any 
less  time. 

Fourthly,  By  custom. 

Fifthly,  The  person  appointed  by  the  spiritual  court,  of 
personal  estate  only. 

Sixthly,  The  King,  for  allegiance  and  protection  are  re- 
ciprocal.    Thus  far  Mr.  Fonblanque. 

The  restriction  on  the  guardian  in  socage,  that  he  cannot 
be  a  possible  heir,  is  the  great  triumph  of  the  common  law- 
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the  power  of  the  appointer,  and  being  hts  natural 
heirs;  they  might  to  posthumous  children,  who 
were  deemed  already  born,  as  to  every  thing  that 
respects  their  advantage. 

If,  howevor,  a  mother  or  patron,  or  other  per- 
son, after  having  devised  their  property,  appointed 

jers,  who  say,  that  the  civil  law,  by  a  contrary  regulation, 
agnum  lupo  committit;  a  triumph,  however,  which  Lord 
Macclesfield,  2  P.  Wms.  262,  said  was  worthy  only  of  a 
nation  yet  uncivilized.  Solon,  however,  was  of  the  same 
opinion  with  the  English  lawyers — Lycurgus  with  the  Ro- 
man. Charondas  separated  the  care  of  the  person  and  estate, 
giving  that  of  the  latter  to  the  next  heir.  Many  causes  in- 
duce applications  to  the  spiritual  court  to  be  appointed  tutor 
or  curator,  e.  g.  where  a  deceased  person  has  lefl  children 
under  age,  and  no  person  willing  or  legally  entitled  to  ad- 
minister, it  may  be  necessary  for  some  friend  to  be  appointed 
curator  in  the  spiritual  court,  in  order  to  lay  a  ground  for 
applying  for  administration. 

A  testamentary  guardian  must,  by  the  statute,  enter  into 
recognizance  in  chancery  for  the  faithful  execution  of  his 
trust.  Chancery  can  check  and  punish  offences  in  guar- 
dians :  upon  bill,  if  the  minors  are  not  wards  of  chancery ; 
upon  petition  or  motion,  if  they  are.  Wards  of  chancery 
are  e.  g.  those  whose  guardians  are  appointed  by  the  chan- 
cellor, or  whose  estates  are  trust  estates  in .  settlement. 
Chancery  can  remove  guardians  for  breach  of  trust,  or  ap- 
point others.  The  power  of  appointing  a  testamentary 
guardian  is  not  extended  by  the  statute  to  mother  or  grand- 
father. Where  minors,  not  wards  of  chancery,  guardians 
may  be  proceeded  against  by  information,  2  P.  Wms. 
562. 
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bj  will  a  guardian  to  the  devisee,  though  the  ap- 
pointment was  not  good  in  strictness  of  law,  yet, 
upon  application  to  the  proper  magistrates,  it  was 
confirmed  unless  cause  shewn,  and  so  even  in  case 
of  a  son  previously  emancipated.  And  if  there  was 
any  defect  in  a  parent's  appointment,  where  the  in- 
tention was  clear,  the  magistrate  was  ready  to  sup- 
ply the  deficiency. 

Legal  guardians.  If  there  was  no  testamentary 
tutor  or  guardian,  the  legal  stepped  in  of  course* 
So  if  the  testamentary  died,  or  was  a  temporary 
or  conditional  one,  he  was  succeeded  by  the  ap- 
pointee of  the  law.  The  legal  tutor  was  of  four 
kinds. 

First,  the  next  heir. — A  rule,  as  we  have  ob- 
served before,  so  much  and  so  unjustly  condemned 
by  the  English  lawyers(6) ;  if  there  were  several 
relations  equal  in  degree,  a  joint  guardianship(6) 
was  granted  with  benefit  of  survivorship  ;  but  if  the 
first  guardian  or  guardians  were  dead,  they  were 
not  succeeded  by  their  next  of  kin,  but  by  a  new 
guardian  appointed  by  the  magistrate(7).  The 
mother  or  grandmother  were,  however,  sometimes 
preferred  to  the  next  male  heir, 

(5)  To  this  may  be  compared  our  guardian  in  socage. 

(6)  With  us,  of  those  of  equal  degrees,  the  eldest  will  be 
preferred  as  guardian.     1  Instit.  88. 

(7)  With  us,  if,  before  a  minor  arrives  at  fourteen,  guar- 
dian in  socage  dies,  the  guardianship  shall  not  go  to  an  execu- 
tor, but  to  the  ward's  next  of  kin.     PI.  294. 
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Secondly,  The  'patron. — The  patron  was  the 
natural  heir  of  the  slave,  who  was  made  free ;  he 
was  obliged,  therefore,  to  undertake  the  guardian- 
ship of  the  freed  person  of  a  minor,  because,  as  he 
reaped  advantage,  he  was  also  to  bear  inconre- 
nience(8). 

Thirdly,  the  parent. — If  the  child  was  maou- 
mitted  while  a  minor,  the  parent  became  his  legal 
guardian(9). 

Fourthly,  The  fiduciary  tutor  or  guardian.— 
This  was  the  son  of  a  deceased  parent,  who  had 
manumitted  bis  children  or  grandchildren,  and 
80,  as  m  the  preceding  case,  bad  become  their  le- 
gitimate guardian.  On  such  parent's  death,  his  son 
became  fiduciary  tutor,  both  to  his  brothers  and 
brother's  children,  and  to  hia  own,  if  they  had  been 
emancipated  by  tfae  grandfather. 

The  legitime  and  dative  tutor  took  an  oath 
uearly  resembling  that  of  our  executors  and  ad- 
ministrators, to  administer  faithfully,  and  to  ren- 
der a  just  account  when  required :  they  also  were 
obliged  to  give  security,  and  to  make  an  inventory 
of  the  minor's  effects  to  be  attested  by  a  public 
notary  and  other  witnesses ;  besides,  all  their  effects 
were  tacitly  pledged  for  the  due  executioo  of  their 
trust. 

(6)  To  this  may   be   compared   the   guudianship    of  old, 
ly  our  laws  id  Ihe  lords  of  raanora. 
ls  with  iij,  he  is  guardian  hy  nature  and  for  nurlurs. 
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Justinian  ordained,  that  where  the  property  did 
|]ot  exceed  five  hundred  solidi,  the  inferior  ma- 
gistrates in  the  provinces,  together  with  the  bishop, 
might  appoint  guardians(IO). 

The  duty  of  a  guardian  nearly  approached  to 
that  of  a  father(l])  ;  he  was  bound  to  take  care 
of  the  ward's  person  and  estate,  as  far  as  a  careful 
and  diligent  father  would,  and  to   lend    his  autho- 

(10)  C&de  1.  tit.  4.  De  Episcopali  Audientia.  Mr,  Har- 
gra?e  disputes  the  rightful  origin  of  the  power  of  the  modern 
chancellor  to  appoint  guardians  to  infants.  Mr.  Fonblanque 
vehemently  supports  it.  It  is  astonishing  that  neither  of 
them  has  observed  hqw  naturally  this  power  was  suggested 
by  that  of  his  prototype  and  model,  the  Roman  praetor,  as 
that  of  the  ecclesiastical  courts  to  appoint  curators,  was  by 
the  above-mentioned  power  given  by  Justinian  to  bishops. 
Such  a  power,  though  not  given  by  special  commission  in 
Ireland,  any  more  than  in  England  as  to  minors,  as  it  is 
with  respect  to  idiots  and  lunatics,  cannot  now  be  doubted  ; 
and,  indeed,  the  extreme  care  of  minors,  and  vigilant  •  en- 
forcement of  the  duty  of  guardians,  which  has  of  late  years 
done  BO  much  honour  to  the  chancery  of  Ireland,  would  make 
it  a  melancholy  question,  if  it  could. 

ni)  For  the  English  law  respecting  duties  and  powers 
of  guardians,  see  among  others  particularly  the  cases  of 
Dagley  v.  Tolfeny,  1  P.  Will.  283.  Duke  of  Beaufort  v. 
Berty,  1  P.  Will.  702.  Goodall  ».  Harris,  2  P.  Will.  600. 
Palmer  ».  Danby,  Prec.  in  Chan.  137.  Wray  ».  Williams, 
Prec.  in  Chan.  151.     Ward  v.  S.  Paul,  2  Brown,  583. 

The  act  of  a  guardian,  where  a  reasonable  one,  is  as  valid 
as  if  done  by  the  infant  at  full  age ;  otherwise,  if  wantonly 
done  without  any  real  benefit  to  the  infant.  Pierson  v. 
Shore,  1  Atkyns,  480. 
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rity  when  necessary.  As  to  the  first,  he  was  to  take 
care  that  the  ward  was  properly  educated  accord- 
ing to  his  quality,  either  at  his  mother's  house,  if 
he  had  one,  until  she  married  a  second  husband, 
or  in  some  other  suitable  place,  to  be  judged  of, 
if  necessary,  by  the  praetor.  Testamentary  guar- 
dians, or  those  appointed  by  the  magistrate  upon 
inquisition,  had  already  received  an  approbation, 
and  were  not  to  be  doubted. 

The  guardian  was  not  to  alienate  lands  or  move- 
ables of  the  minor's  of  any  considerable  value  with- 
out the  decree  of  a  magistrate  ;  he  might  sell  things 
perishable,  but  ought  not  to  be  a  purchaser  him- 
self, except  at  open  auction(12) :  he  received  debts 
due  to,  and  paid  debts  due  by,  the  minor(13) ;  he 
was  not  to  let  the  minor's  money  lie  dead,  but  to 
employ  it  to  use :  if  he  did  not,  it  was  presumed 
that  he  used   it   himself(14),  and  he  was  liable  to 

(12)  Lord  Hardwicke  said  it  was  improper  for  a  guardian 
to  parchase  his  ward's  estate  immediately  on  his  coming  of 
age ;  but  if  he  paid  the  full  consideration,  it  could  not  be 
set  aside.    Oldin  v.  Samborne,  2  Atkyns,  15. 

(13)  Guardian  may,  without  the  direction  of  a  court*  of 
equity,  pay  off  a  mortgage,  or  the  interest  of  any  other  real 
incumbrance.     Prec.  in  Chan.  137. 

(14)  By  the  law  of  England  be  is  not  obliged  to  put  out 
at  interest  the  minor's  money,  without  the  authority  of  chan- 
cery, and  if  he  does,  it  is  at  his  own  risk ;  but  as  he  must 
account  annually  in  chancery,  if  he  neglects  to  do  so,  and 
thereby  to  empower  the  court  to  put  out  the  money,  he  may 
be  charged  with  interest. 
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interest.  This  was  the  law  by  the  Digest,  though 
afterwards  altered  by  the  Code :  he  was  not  to 
suffer  by  accidents(15) ;  but  if  he  brought  vex- 
atious actions  knowingly,  the  loss  must  fall  upon 
him  :  he  could  not  give  up  any  rights  of  the  mi- 
nor(16);  if  he  advanced  his  own  money  in  de- 
fending them,  he  was  entitled  to  interest(l7). 
At  the  minor's  age  of  twenty-five,  his  authority 
ceased. 

The  minor  could  do  no  act  legally  without  the 
approbation  and  authority  of  his  tutor;  he  might 
indeed  receive  gifts,  but  he  could  not  enter  into 
contracts :  if  he  did,  he  was  not  bound  thereby, 
although  othejrs  might  be  bound  to  him.  But  if 
he  took  i]j)on' himself  to  contract,  and  therein 
gained  advantage  by  fraud  or  deceit,  he  was  bound. 
So  if,  being  in  partnership,  his  partner  laid  out 
money,  and  thus  improved  the  common  stock,  he 
was  bound    to    advance    his    proportion(18).      In 

(15)  He  is  not  to  suffer  by  accidents.    8  Co.  84. 

He  shall  have  allowance  of  all  reasonable  expenses.     Co.  L. 

89. 

Gaardian  must  keep  down  the  interest  of  a  mortgage  out  of 
the  profits.    2  P.  Wms.  279. 

(16)  Infant's  answer  by  his  guardian,  no  evidence  against 
him.     Carthew  79.     3  P.  Wms.  279. 

(17)  At  twenty-five  full  age  was  attained,  and  until 
forty-six  every  person  was  deemed  and  styled  young — a  com- 
fortable rule  for  those  who  do  not  like  to  be  thought  old. 

(18)  With  us,  he  may  go  in  debt  for  necessaries,  without 
the    authority   of   his    guardian.      So,   for    instruction,   may 

Vol.  L  18 
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all  other  cases,  the  confirming  authority  and  iu<' 
terposition  of  his  guardian  was  absolutely  ne- 
cessary. He  could  not  be  an  instrument  in  the 
transfer  of  property,  either  by  alienating  his  estate, 
or  borrowing(19)  or  lending  money,  nay,  not 
even  by  paying  it ;  for  the  law  went  so  far  as  to 
say,  that  if  he  paid  a  debt  without  the  authority 
of  his  guardians,  it  was  no  payment  or  discharge. 
His  estate,  though  it  could  not  be  alienated  by 
himself  or  guardian,  might  be  sold  by  a  creditor 
to  satisfy  a  mortgage  debt ;  he  might  indeed,  when 
of  age,  confirm  a  sale  made  during  minority,  either 
by  express  words  or  tacit  acquiescence  for  five  years 
from  that  period(20).  Any  controversies  touch- 
ing the  estate  of  the  minor  were  to  be.  postponed 
to  his   age  of  puberty(21).      Guardian  could   not 

convey  as  trustee  or  mortgagee,  under  the  authority  of  the 
court :  if  seised  of  an  advowson,  church  must  be  filled  -  but 
he  cannot  go  into  trade  or  partnership.  He  may  contract 
without  his  tutor's  authority,  and  his  contract  is  not  void  as 
at  Rome,  but  voidable  on  his  coming  of  age ;  but  there  is  a 
likeness  to  the  Roman  auctoritas  tutorum  in  the  necessity  of 
sueing  and  being  sued  by  his  guardian. 

(19)  The  Senatus  consultum  Macedonicum,  which  forbad 
any  action  or  demand  on  account  of  a  loan  to  minors,  even 
after  their  fathers  death,  has  been  particularly  introduced  to 
our  notice  by  Lord  Hardwicke,  in  the  remarkable  case  of 
Lord  Chesterfield  v.  Janssen,  2  Vesey,  125.  This  decree 
took  its  name  from  Macedo,  a  famous  usurer. 

(20)  Four  by  the  Scotch  law. 

(21)  i,  e.  In  the  language  of  our  law,  the  parol  demurred. 
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be  called  to  an  account  till  his  guardianship  ex- 
pired(22) ;  but,  of  course,  might  account  if  he 
pleased.  These  provisions  are  found  in  1st  book 
Inst,  and  26  and  27  Dig. 

Curators. — When  the  minor  arrived  at  fourteen, 
he  was  freed  from  tutorship,  but  might  take  a 
guardian  till  twenty-five,  called  a  curator,  and 
latterly  was  obliged  to  do  so.  Curators  were  also 
appointed  to  idiots,  lunatics,  prodigals,  and  wo- 
men. Also  to  take  care  o4  the  estate  of  a  lurk- 
ing debtor,  of  a  prisoner  of  war,  or  an  heir  in 
utero(23). 

Persons  forbidden  to  be  guardians  were  the  debt- 
ors or.  creditoirs  of  the  minor — ^persons  deaf,  dumb, 
and  blind — ^a  father-in-law — prodigals — women,  ex- 
cept the  mother  or.  grandmother — and   those   who 


(22)  With  us  he  may  by  means  of  a  prochain  ami ;  nay,  it 
is  said  that  any  person  may  call  a  father  to  an  accoujit.  2 
P.  Wil.  119. 

(23)  Men  of  twenty,  of  excellent  character,  and  women 
even  of  eighteen,  when  of  exemplary  prudence,  were  oflen 
excused  from  having  guardians  by  special  privilege,  and 
latterly  the  custom  of  assigning  guardians  to  women  fell  en . 
tirely  into  disuse.  Lord  Hardwicke  seems  to  intimate  an 
opinion,  in  the  case  already  quoted,  relative  to  an  impro, 
vident  bargain  made  by  the  famous  Mr.  John  Spencer,  that 
the  want  of  the  Roman  law  of  curators  to  noted  prodigals,  has 
established  that  trade  of  annuities  and  post  obits,  so  universally 
exclaimed  against.     2  Yesey  129. 
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appeared   to  seek   it,   whose  eagerness   was  justly 
siispected(24). 

Legal  excuses  were  age,  viz.  seventy  years--^'ii5 
/tfrcroriim— employment  in  the  revenue— absence 
on  account  of  the  commonwealth — poverty — want 
of  skill — profession  of  the  liberal  arts — and  holy 
orders.  See  1  book  Inst,  de  suspec.  &  excus.  tuto- 
ribus.     Also  5th  book  of  the  Code. 

(24)  If  a  mother,  when  guardian,  married  a  second  hus- 
band, before  she  passed  her  accounts,  his  estate  stood  a  securi- 
ty to  the  minor.    Code  8.  18.  6. 


(  141  ) 


CHAPTER  VI. 


CORPORATIONS. 

Having  discussed  the  rights  and  duties  of 
natural  persons,  we  proceed  to  artificial,  which  are 
called  bodies  politic,  or  corporations.  The  ne- 
cessity of  such  bodies  is  evident,  whenever  rights 
ought  to  be  continued  beyond  the  lives  of  the 
persons  possessed  of  them.  That  rights  should  in 
this  manner  survive,  must  be  often  requisite  to  the 
good  of  the  public,  and  the  most  easy  and  conve- 
nient way  of  keeping  them  alive  is  by  the  creation 
of  such  artificial  persons,  a  kind  of  intellectual 
bodies,  consisting  of  individual  members,  but,  in 
the  abstract,  distinguished  firom  them  ;  all  the  in- 
dividuals that  have,  that  do,  and  that  shall  compose 
the  corporation,  make  but  one  person  in  law,  and 
that  a  person  endued  with  immortality. 

The  convenience  and  necessity  of  such  institu- 
tions, produced  them  at  Rome  so  early  as  the 
reign  of  Numa(l).     They  were  called   colleges  or 

(1)  J.  Blackstone  gives  the  honour  of  the  invention  to 
Rome;  Dr.  Ayliife  to  Athens  and  to  Solon.  The  latter, 
I  think,  is  right :  and  the  Pandects  seem  to  confess  it,  47. 
22.4 
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universities;  names  there  applicable  to  srti  kinds 
of  corporations,  for  whatever  purposes  created, 
(and  even  to  voluntary  societies,)  but  which,  in 
modern  times,  h^ve  been  more  usually  confined  to 
those  instituted  for  the  education  of  youth,  and 
the  advancement  of  learning. 

The  civil  law  divided  corporations  into  ecclesi- 
astical and  lay,  into  civil  and  eleemosynary ;  but 
the  distinction  into  aggregate  and  sole  was  un- 
known to  them(2);  all  their  corporations  were 
aggregate,  and  three  were  always  necessary  to 
form  a  corporation (3).  It  was  essential,  as  it  is 
with  us,  that  the  corporation  should  have  a  name  ; 
for  bow  could  it  sue  or  be  sued,  or  perform  any 
of  its  functions,  without  a  name  ?  which  is  the 
very  bond  and  link  that  ties  together  the  combi- 
nation. 

I  shall  now  consider  how  corporations  were 
created. 

Secondly,  their  powers,  capacities,  and  incapa- 
cities. 


(2)  Sole  corporations,  consisting  of  one  person  and  his 
successors,  are  entirely  the  invention  of  modern  times. 

(3)  By  the  canon  law  two  might  make  a  corporation. 
Corporations  a^  by  our  law  divided  into  sole  and  aggregate, 
ecclesiaaitical  and  lay,  civil  and  eleemosynary.  Universities, 
says  Blackstone,  arc  civil,  not  eleemosynary,  for  the  sti- 
pends are  not  mere  donations,  but  payments  for  work  and 
labour  done;  but  the  colleges  in  universities,  says  he,  are 
eleemosynary:  note  teky  docs  not  the  same  reason  extend  to 
single  colleges  ? 
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Thirdl^^,  how  dissolved. 

Gorporacions  were  formed,  as  appears  to  me, 
by  the  |)ermission  or  grant  of  the  Prince(4),  or,  at 
least,  by  a  decree  of  the  senate  at  Rome  ;  ia  which 
respect,  I  have  ventured  to  differ,  with  deference, 
from  ^Mr.  Justice  Blackstone,  who  says,  that  the 
civil  law  differed  from  ours,  in  as  much ^  as  by  it 
corporations,  says  he,  seem  to  have  been  erected 
by  the  mere  act  and  voluntary  association  of  the 
members,  provided  such  convention  was  not  con- 
trary to  law,  for  then  it  was  an  unlawful  college ; 
it  does  not  appear,  says  he,  that  the  prince's  con- 
sent was  necessary  to  be  actually  given  to  the  foun- 
dation of  them,  but  merely  that  the  original 
founders  o(  these  voluntary  friendly  30cieties  (for 
they  were  little  more  than  such)  should  not  es- 
tablish any  meetings  in  opposition  to  .the  laws  of 
the  state.  Now,  this  is  true  of  common  mercan- 
tile partnerships,  or  of  temporary  societies,  formed 

(4)  In  England  and  Irdand  the  king^i  consent^  either  ex- 
pressly or  impliedly  given,  is  necessary  to  the  creation  of 
any  corporation;  and  I  am  the  more  emboldened  in  advainc- 
ing  the  opinion  in  opposition  to  Judge  Blackstone,  thai  the 
civil  law  does  not  differ  from  ours  in  this  respect,  because,  by 
using  the  word  seems,  he  appears  not  to  have  formed  a  deci- 
sive opinion.  The  king's  consent  with  us  is  impliedly  given 
in  the  case  of  such  corporations  as  exist  by  common  law, 
and  are  so  virtute  oficii,  such  as  bishops  and  parsons,  or  have 
existed  time  out  of  memory,  such  as  the  corpor^ions  of 
ancient  cities.  To  the  existence  of  these  corporations 
former  kings  are  supposed  to   have   given  their  concurrence, 
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for  the  interests  of  particular  persons,  and  to  con- 
tinue during  their  lives ;  but  as  to  public  and  per- 
manent  communities,  intended  to  be  perpetual 
like  our  corporations,  they  appear  to  me  to  have 
been  always  confirmed  by  decree  of  the  senate,  or 
by  the  imperial  constitutions;  thus  Dig.  3.  4.  1. 
mentions  the  corporations  of  bakers,  and  of  pilots, 
to  have  been  thus  confirmed ;  and  Dig.  47.  lib. 
22.  3.  says  expressly,  that  every  corporation  is 
illegal,  nisi  ea  vel  sencUus  consulti  auctoritate  vel 
Casaris  colerit,  and  I  am  confirmed  in  this  opinion 
by  the  great  care  taken  to  prevent  unlawful  col- 
leges, t.  e.  illegal  meetings  or  associations,  which 
the  governors  in  the  provinces  were  empowered  to 
disperse,  by  powers  something  like  our  convention 
bills.  With  particular  injunctions  respecting  those 
of  the  soldiery,  see  Dig.  lib.  47.  tit.  22. 

The  powers,  capacities,  and  incapacities,  of  cor- 
porations in  the  civil  law  much  resemble  our  own. 

First,  The  corporation  thus  established,  from  its 
very  end  and  nature,  acquired  a  power  of  electing 
new  members  to  replenish  vacancies. 

though,  by  lapse  of  time,  no  traces  of  such  exercise  of  the 
royal  authority  now  remain.  This  power  of  erecting  cor- 
porations may  be  granted  by  the  king  to  another,  for  ^t  facit 
per  alium,  facit  per  se,  his  subject  is  but  the  instrument. 
The  Chancellor  of  Oxford  has  such  a  power  :  these  positions 
are  not  meant  to  contradict  the  power  of  the  three  estates 
to  erect  a  corporation  by  act  of  parliament ;  but  then  the 
king  is  a  party,  and  the  charter  or  letters  patent  still  usually 
proceed  from  him  alone. 
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Secondly,  The  corporation,  like  a  private  per- 
son, might  contract,  sue,  or  be  sued ;  might  grant, 
but  could  not  purchase  or  receive  donations  of  lands 
without  a  license(5),  nor  alienate  without  just 
cause. 

(5)  Collegium  si  nulla  speciali  primlegio  subnizum  sit,  ha- 
rtdHaiem  capere  non  posse  dubium  nan  est,  lib,  8.  code  de  hared, 
insiiiuen.  Their  law,  therefore,  in  general  corresponded 
with  our  statutes  of  morimain,  of  which  it  seems  incumbent 
here  to  give  a  short  account;  and  yet  our  mortmain  acts 
have  always  been  ascribed  to  the  principles  of  the  feudal 
system,  because  alienations  to  corporate  bodies  deprived  the 
feudal  lord  of  his  chance  of  escheats,  since  such  tenants 
could  neither  be  attainted  or  die;  and  of  his  military  ser- 
vices, if  the  grantees  were  of  a  religious  fraternity. 

The  mortmain  acts  render  void  all  gifts,  grants,  and 
alienations,  of  lands  or  tenements  to#iny  corporation  what- 
soever, without  license  from  the  king,  and  even  this  is  not 
always  sufficient ;  the  'principal  of  these  having  been  made 
before  the  reign  of  Henry  VIII.  (until  whose  reign  the 
power  of  willing  was  not  general)  did  not  affect  devises  by 
will.  In  the  statute  of  wills,  therefore,  corporate  bodies 
are  expressly  excepted;  that  statute  is  in  Ireland,  10 
Gar.  I.  sess.  2.  ch.  2.  but  in  England,  92  Hen.  VIII. 
The  43d  of  Eliz.  empowered  devises  to  corporations  for 
charitable  uses:  the  corresponding  statute  in  Ireland  is  10 
Car.  I.  sess.  3.  ch.  1.  and  confines  itself  to  archbishops  and 
bishops.  The  English  act,  9  Geo.  2.  ch.  36«  limits  very 
much  their  statute  of  charitable  uses,  confining  tlie  power 
of  granting  for  such  purposes  to  an  execution  by  deed  in- 
dented, with  two  witnesses,  made  twelve  months  before  the 
death  of  the  donor,  and  enrolled  in  chancery,  with  an  ex- 
emption   for   the  two   universities;     confining,   however,    the 

Vol.  I.  19 
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Thirdly,  Thej  were  allowed  to  hold  estates,  the 
common  property  of  the  corporation ;  to  have  a 
common  chest,  and,  1  suppose,  a  common  seal, 
or  something  in  the  nature  of  it,  or  else  it  is  not 
easily  conceived  how  its  will  was  properly  signified ; 
but  of  this  I  have  found  no  express  mention. 

Fourthly,  They  might  make  bye-laws  for  the 
administration  of  their  own  affairs,  provided  they 
were  not  contrary  to  the  several  laws  of  the  em- 
pire, or  their  own  private  original  constitution. 
The  existence  of  this  power,  though  there  have 
been    sharp    controversies    among    civilians    upon 

latter  to  the  purchase  of  not  more  advowsons  than  are  equal 
in  number  to  a  moiety  of  their  fellows.  An  act  similar  to 
this  of  9  Geo.  H.  was  never  passed  in  Ireland. 

With  respect  to  devises  to  corporations  by  will,  avoided 
by  the  statute  of  wills,  it  has  been  a  great  question,  whether 
the  lands  or  tenements  so  forfeited  would  be  forfeited  to  the 
crown,  or  would  revert  to  the  heir?  a  question  started  in  a 
notable  case  relative  to  a  bequest  to  the  college  of  Dublin. 

A  method  was  introduced  in  the  times  of  popery,  of 
evading  the  statutes  of  mortmain  by  granting  for  superstitious 
uses,  though  not  directly  by  name,  to  corporate  bodies,  as 
for  obits,  chantries,  dtc.  This  has  been  rendered  illegal 
by  statute,  both  in  England  and  Ireland ;  but  they  must  be 
entirely  distinguished  from  charitable  uses,  such  as  for  the 
maintenance  'of  a  school,  or  an  hospital.  It  is  not  within 
the  compass  of  this  work,  to  enumerate  the  well-known 
various  efforts  of  ecclesiastical  ingenuity  to  evade  the  statutes 
of  mortmain ;  to  these  efforts,  however,  we  have  been  ob- 
liged for  the  doctrine  of  uses  and  trusts,  and  of  common 
recoveries. 
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it,  is  certain,    and  always   inherent  in  all   corpo- 
rations. 

As  to  their  disabilities,  they  must  act  by  a  syn- 
dic, as  with  us  by  an  attorney,  being  an  invisible 
body,  existing  only  in  intendment  of  law ;  and 
for  the  misbehaviour  of  the  body  corporate,  its 
governors  only  were  to  be  answerable  in  their  per- 
sonal capacities;  for  instance,  it  could  not  as  a 
body  be  guilty  of  treason,  or  forfeit  therefor ;  and 
in  these  respects  our  laws  agree.  Corporeal  in- 
juries it  cannot  receive,  being  intangible;  but  it 
may  be  injured  by  libels,  and  punish  them  in  its 
corporate  capacity.  It  could  not  be  outlawed, 
nor  excommunicated,  any  more  than  with  us; 
for  says  sir  Edw.  Coke,  without  intending  to 
laugh,  it  has  no  soul. 

Among  other  inferior  incidents,  one  naturally 
offers  itself  to  our  enquiry,  viz.  How  many  votes, 
or  what  majority  of  a  community,  bound  the  rest? 
Mr.  Justice  Blackstone  says,  the  act  of  two-thirds 
was  considered  as  the  act  of  the  whole ;  whereas, 
with  us  any  majority  will  do.  Mr.  Wood  and 
bishop  Halifax  are  of  the  same  opinion.  My  rea- 
sons for  differing,  and  Slinking  that  the  act  of 
any  majority  was  considered  as  the  act  of  the  whole, 
are  contained  in  the  note  beneath(6). 

(6)  I  have  already  noticed  one  error  of  Mr.  Justice 
Blackstone,  as  to  corporations;  here  seems  to  be  another. 
The  writers  above  mentioned  refer  to  but  one  authority, 
viz.  3  lib.  Dig.  tit.  4.  c.  3.  Now,  if  it  were  consistent  with 
our  just   reverence   for    them,  or  possible  to  doubt  their  in- 
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Corporations  were  dissolved  at  Rome  by  the 
prince,  by  deaths,  by  surrender,  by  forfeiture. 
So  with  us,  corporations  may  be  dissolved  by  act 
of  parliament,  whose  power  is  said  to  know  no 
limits,  but  is  on  them  very  sparingly  and  cau- 
tiously exercised-— by  death  of  all  the  members, 
vacancies  not  having  been  filled  up,  which  is  a 
case  extremely  improbable— by  surrender  of  its 
rights,  which  corporations  will  seldom  think  of 
doing,   and  seldom  could,   without   betraying  their 

dustrjr,  we  might  be  almost  tempted  to  imagine  they  never 
looked  at  the  original,  which  is  nuUi  permittHur  nomine  ci- 
vitaiis  vel  curim  experiri,  nisi  et  cm  lex  permUtii,  out  lege 
cessante  ordo  dedii^  cum  dum  partes  adessent,  out  amplius  guam 
dum.  The  chapter  or  title  is  upon  the  appointment  of  a 
syndic  or  attorney  by  a  corporation;  the  paragraph  relates 
merely  to  that  one  case,  and  requires  not  the  assent,  but 
merely  the  presence  of  two-thirds:  now,  compare  with  thi» 
the  two  following  authorities,  which  they  have  not  men- 
tioned, Referiur  ad  Universos,  quod  Jit  per  nu^orem  partem, 
60  lib.  Dig.  17.  160.  4*  decreta  qutt  nan  legitimo  numero  de^ 
curtonum  coacto  facta  sunt  mon  vaknt,  lege  auiem  munieipdH 
cavetur,  ut  ordo  non  aliier,  habeatur,  quam  duabus  partibus 
adhilntis,  Dig.  lib.  50.  tit.  9.  2.  3.  de  decretis  ah  ordine 
faciendis.  The  former  authority  speaks  uniTersally;  the 
latter,  though  said  particularly  of  municipalities,  is  univer- 
sal in  its  principle.  I  do  not  deny,  that  the  presence  of 
two-thirds  or  more  was  necessary ;  but  the  voice  of  the  ma- 
jority of  that  number  so  present,  operated  as  the  voice  of 
the  whole. 

So  again,  Quod  major  pars  curia  effecerit,  pro  ca  hahttur, 
nc  si  omnes  rgcrint,  lib.  19.  Dig.  ad  municipia. 
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trust(7).  By  forfeiture,  in  consequence  of  some 
of  their  franchises,  rights,  privileges,  or  duties, 
being  neglected  or  abused  ;  but  as  such  causes  of 
forfeiture  in  general  are  trifling,  and  cannot  be 
taken  advantage  of,  but  by  extreme  strictness,  or 
summum  jus,  and  have,  when  insisted  on,  usually 
arisen  from  sinister  or  arbitrary  views  in  govern- 
ment, proceedings  to  vacate  charters,  on  account 
of  such  forfeitures,  have  been,  and  are,  deserved- 
ly odious.  The  arbitrary  proceedings  in  the 
time  of  the  Stuarts,  to  abrogate  the  charters  of 
the  city  of  London,  and  other  corporations,  from 
whom  they  found  a  determined  opposition  to 
their  encroachments,  will  sufficiently  explain  my 
meaning. 

We  must  not  omit  among  modern  questions, 
respecting  incidents  to  corporations,  powers  given 
by  founders  to  the  heads  of  societies,  in  some  in- 
stances, of  putting  a  negative  on  the  wishes  of  the 
whole,  or  greater  part  of  the  body,  which  have 
been  so  warmly  controverted  and  denied,  I  think 
I  may  say  exploded,  within  these  few  years.  The 
power  of  founders  to  insist  upon  unanimous  con- 
sent to  a  corporate  act,  or  to  prevent  a  majority 
Trom  binding  the  rest,  unless  that  majority  con- 
sisted of  a  certain  number,  had  been  in  England 
defeated  by   stat.   33  H.  VIII.   ch.  27.     But  in 

(7)  A  severe  censure  was  passed  in  the  house  of  commons 
of  Ireland,  1641,  on  the  surrender  of  the  charter  of  the 
college  of  Dublin  ;   see  1  Commons  Journal,  Irish. 
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Judge  Blackstone's  opinion,  a  negative  power  in 
the  heads  of  colleges  remained ;  his  opinion,  how- 
ever, has  been  much  controverted  of  late,  and 
among  those  who  think,  him  to  have  been  mis- 
taken, we  may  reckon  the  learned  professor  at 
Cambridge,  Dr.  Christian. 

We  have  no  such  statute  in  Ireland  as  33  H. 
VIII.  ch.  27. ;  but  for  the  most  part,  especially 
in  colleges,  there  is  no  occasion  to  resort  to  any 
act  of  parliament  to  oppose  such  a  claim,  but 
only  to  the  plain  words  of  the  corporation  sta- 
tutes(8.) 

By  the  civil  law,  consonantly  with  reason,  if 
criminality  was  annexed  to  the  acts  of  the  mem- 

(8)  If  il  wDi  undoubtedly  gWen,  it  might  be  s  question 
whelfaer,  ve  hiving  no  such  Biatuie  in  Ireland  as  33  H. 
VIII.  the  power  could  be  disputed  1  but  in  moat  caaei  where 
it  hu  been  claimed,  and  particularly  in  the  college  of 
Dublin,  there  was  do  occasion  (o  recur  to  any  act  of  par- 
liament  to  defeat  the  claim,  but  merely  lo  oppose  it,  by 
shewing  from  the  local  statutes  that  no  such  power  had  been 
granted,  and  that  the  claim  hag  been  founded  in  error :  this 
has  been  done  in  the  university  of  Dublin,  in  a  recent  most 
ingenious  legal  pamphlet,  usually  ascribed  to  a  very  learned 
member  of  the  same,  and  the  opinion  of  him  and  his  brethren 
was  confirmed  by  that  of  the  visitors.  Similar  determinations 
have  been  made  by  the  court  of  king's  bench,  Cowper,  337; 
and  by  the  visitor  of  Clare  Hall,  Cambridge,  upon  similar 
expressions,   which    are   the    usual    language   of  college   sta- 

^uardianus,  magisttr  out  priEposilus  Ij  mcgor  pars  sO' 
that  they  do  not  give  lo  such   head   a  negative  on  the 

lings  of  the  fellows. 
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bers  of  a  corporation,  every  one  of  them  was  in- 
volved in  it,  who  was  not  able  to  shew  that  he  had 
at  the  time  expressly  dissented(9). 

One  species  of  corporations  deserves  particular 
attention,  and  more  ample  discussion  of  their  in- 
cidents ;  colleges  framed  for  the  advancement  of 
learning(lO). 

(9)  From  this  position,  which  I  consider  as  universally 
applicable,  I  have  been  always  of  opinion,  that  there  is 
inherent  in  the  members  of  a  corporation,  or  of  the  go- 
verning part  thereof,  a  power  of  entering  their  dissent  from 
any  corporate  act  in  the  public  registry  or  records  of  the 
body ;  though  I  know  this  sentiment  is  by  no  means  general. 
I  say  dissent  rather  than  protest,  because  the  latter  is  usually 
supposed  to  contain  the  reasons  upon  which  it  rests,  and  I 
should  by  no  means  urge,  that  every  Inan  has  a  right  to  in- 
sert on  the  face  of  the  public  registry  reasons  which  may 
be  futile,  absurd,  or  insulting  to  the  majority ;  but  it  seems 
to  me  conformable  to  every  principle  of  reason,  that  he 
should  have  a  power  of  expressing  his  dissent,  in  defence  of 
his  character,  as  well  as  protection  of  his  person  or  property. 

(10)  It  was  not  till  after  the  revival  of  letters  in  Europe, 
that  colleges  and  universities  began  to  assume  their  present 
form.  Indeed,  I  think  it  may  be  said,  not  until  the 
thirteenth  century,  for  it  is  in  that  century  that  first  occurs 
some  obscure  mention  of  academical  degrees ;  much  of  the 
honour,  however,  of  founding  and  putting  them  into  their 
modern  shape,  is  attributed  to  Peter  Lombard,  at  Paris,  and 
Gratian,  at  Bologna;  the  former  of  whom  lived  in  the 
eleventh,  and  the  latter  in  the  twelfth  century,  and  proba- 
bly they  were,  during  those  two  centuries,  making  their 
progress  ft-om  the  form  of  common  schools  in  cathedrals 
and   monasteries,   where,  for   the   most    part,  •  grammar   only 


■ 
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These,  in  their  present  state  and  form,  seem  to 
have  been  entirely  the  fruits  of  modern  invention. 
The   Grecian  youth,  who  attended  the  schools  of 

WM  taught,  to  the  complete  constitation  of  colleges,  which 
they  attained  in  the  thirteenth  century,  when  they  began 
to  confer  degrees.  It  may  be  asked,  was  not  Oxford  with 
some  other  universities  founded  as  early  as  the  ninth  century  ? 
It  is  true,  there  were  numerous  students  there,  and  profes- 
sors who  read  lectures  in  grammar,  rhetoric,  divinity,  phi- 
losophy, arithmetic,  geometry,  and  astronomy;  but  still  such 
seminaries  of  learning  were  usually  called  only  schools  or 
studies,  and  were  not  founded  or  endowed,  or  furnished 
with  powers  of  bestowing  public  distinctions  on  learning 
like  degrees,  nor  did  the  students  live  under  the  same  roof. 
The  university  of  Paris  was  the  first  which  assumed  the 
form  of  our  modern  colleges,  and  from  thence  other  uni- 
versities originally  borrowed  most  of  their  constitutions. 

The  civil  law  claims  particular  merit  in  the  advancement 
and  encouragement  of  these  seminaries,  for  it  was  at  first 
chiefly  owing  to  that  inordinate  and  universal  passion,  which 
seized  mankind,  (after  the  discovery  of  the  pandects  at 
Amalfi,)  for  the  study  of  this  law,  that  such  numbers 
flocked  to  the  universities  where  it  was  taught.  The  ob- 
jects of  study  in  these  revered  communities  were  divided 
into  four  branches:  divinity,  law,  and  physic,  composed 
three  of  these ;  and  the  arts  and  sciences,  cemented  under 
one  head,  formed  a  fourth.  The  power  or  faculty  of 
teaching  these  was  bestowed  by  the  state  to  the  seminary, 
by  the  seminary  to  the  individual,  and  hence,  in  process^of 
time,  these  branches  of  learning  came  to  be  called  faculties, 
and  the  criterion  or  essential  difference  of  an  university  was 
the  power  and  license  of  teaching  the  four  faculties,  the 
supposed  compass  of  universal  knowledge;  hence,  in  my 
opinion,  even  independent  of  the  special  words  of  its  char- 
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philosoph)^  and  rhetoric,  listened  to  teachers  not 
authorized  by  the  state,  nor  formed  into  corporate 
bodies  on  a  public  foundation,  endowed  with  cer- 

ter,  Dublin  is  properly  an  university;  so  is  Glasgow, 
though  consisting  of  but  one  college^ 

One  of  the  most  distinguishing  features  of  modern  uni- 
versitier,  is  the  power  of  conferring  degrees,  of  the  origin 
and  nature  of  which  no  better  account,  in  ray  opinion,  can 
be  found,  than,  that  given  by  Attorney  General  Yorke,  af- 
terwards Lord  Hardwicke,  in  the  case  of  Dr.  Bentley,  who 
had  been  degraded  from  all  his  degrees  by  the  university  of 
Cambridge:  the  power  of  granting  degrees,  says  he,  flows 
from  the  crown ;  they  were  originally  in  nature  of  Hcenses 
to  professors  in  several  professorships,  and  are  now  titles  of 
distinction  and  precedence.  If  the  crown  erects  an  uaiver- 
sity,  the  power  of  granting  degrees  is  incident  to  the  grant ; 
they  are  not  properly  freeholds,  or  civil  temporal  rights,  and 
though  temporal  rights  be  anner^  to  them,  yet  the  univer- 
sity is  not  thereby  deprived  of  their  power  of  degradation,  as 
a  bishop,  though  he  has  a  freehold  and  a  seat  in  parliament, 
may  be  deprived  by  his  metropolitan.  That  question,  how- 
ever, was  not  decided  by  the  court,  the  proceedings  against 
Dr.  Bentley  having  been  irregular  for  want  of  his  being 
duly  summoned,  and  J.  Fortescne,  indeed,  doubted  whether, 
as  degrees  proceed  from  the  crown,  the  university  could  de- 
grade. 

Regents  were  originally  teachers  of  the  younger  part  of 
the  university,  and  they  were  discharged  of  this  onus  afler 
they  had  performed  it  a  sufficient  time,  and  became  non- 
regents  ;  see  this  distinction  discussed  in  the  celebrated  cause 
of  the  King  r.  the  Vice-Chancellor  of  Cambridge,  on  the 
great  contest  for  the  office  of  high  steward  of  that  univer- 
sity, in  1765,  between  Lord  Sandwich  and  Lord  Hardwicke,  3 
Burr.  1647. 

Vol.  I.  20 
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tain  powers  and  capacities  by  the  founder,  jBubject 
to  his  laws,  and  possessed  of  funds  distinct  from 
the  honorary  fees  of  the  student. 


The  title  of  bachelor,  b<iccalaureus,  from  bacca  laurt, 
war  introduced  by  Pope  Gregory  IX.  in  the  thirteenth  cen- 
tury; the  idea  perhaps  taken  from  the  military  order,  a 
knight  bachelor,  sometimes  meaning  a  young  cavalier  who 
had  served  one  campaign,  and  might  be  said  to  have  arrived 
at  the  first  step  or  degree  in  arms. 

I  shaU  now  proceed  to  speak  of  collegiate  duties,  disci- 
pline,  property,  and  privileges. 

As  to  their  duties,  I  speak  not  of  the  general  duty,  of 
promoting  sound  religion  and  learning,  nor  of  the  particular 
injunctions  of  their  several  special  statutes ;  but  of  such  rules 
as  are  prescribed  to  them  by  the  canons  of  the  church,  or 
the  laws  of  the  land.  By  the  act  of  uniformity,  17  &,  16, 
ch.  2.  no  form  of  prayer  but  the  liturgy  of  the  established 
church  is  to  be  used  in  any  college  chapel,  under  severe  pe- 
nalties. It  is  also  enacted,  that  all  masters  and  fellows  of 
colleges,  and  so  forth,  must  subscribe  the  acknowledgement 
of  conformity  and  allegiance,  usually  called  the  declaration, 
on  pain  of  disability  or  deprivation,  and  that  heads  of  col- 
leges shall  also  subscribe  the  Thirty-nine  Articles,  and  the 
book  of  Common  Prayer.  By  the  1st  of  G.  I.  ch.  13,  in 
England,  all  heads  and  members  of  colleges  must  take  the 
oaths  of  allegiance,  supremacy,  and  abjuration,  in  one  of 
the  king's  courts,  six  months  after  admission,  on  pain  of 
deprivation.  I  find  no  such  act  in  our  statute  book ;  but  as 
th^  statute  of  2  Anne,  ch.  6.  Irish,  had  enjoined  all  persons 
taking  offices,  civil  or  military,  to  take  these  oaths,  (though 
it  is  doubtful  whether  our  fellowships  come  within  these 
words,)  yet  we  have  always  thought  it  prudent  to  do  so,  as  also 
to  qualify  by  taking  the  sacrament. 
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The  state  sometimes  encouraged  the  philosopher 
so  far  as  to  give  him  an  assigned  and  fixed  seat  of 

The  canons  require  in  colleges  regular  performance  of 
divine  service,  and  administration  of  the  sacraments,  and 
enjoin  the  wearing  surplices  and  hoods. 

As  to  discipline,  the  particular  mode  of  it  being  ordained 
and  regulated  bj  the  statutes  of  each  college,  our  principal 
enquiry  must  only  be,  how  in  general  it  is  to  be .  enforced ; 
and  here,  besides  the  ordinary  power  vested  in  the  imme- 
diate and  resident  governors  of  the  college,  there  is  incident 
to  every  college,  and  indeed  to  every  corporation,  an  ex- 
traordinary or  visitatorial  power;  what  makes  this  less  ob- 
servable in  most  civil  corporations  is,  that  the  king  is  their 
visitor,  and  as  he  can  only  visit  in  his  court  of  king's  bench, 
and  not  in  person,  we  confound  his  visitatorial  power  with 
the  exercise  of  it,  in  and  by  that  court.  All  corporations 
have  their  visitors,  for  otherwise,  without  superintendance 
and  inspection,  they  might  be  subject  to  endless  abuses ;  those 
merely  civil  by  the  king,  unless  they  have  been  endowed 
by  a  subject,  and  derive  all  their  property  and  subsistence 
from  him,  in  which  case  the  subject  is  esteemed  the  founder 
and  visitor,  though  he  obtains  the  charter  of  incorporation, 
of  necessity,  from  the  king.  In  eleemosynary  the  founder 
is  visitor,  because,  though  the  incorporation  comes  from  the 
king,  the  endowment  comes  from  the  founder,  and  therefore 
he  is  rewarded  with  the  power  of  visitation ;  it  being  just, 
that  he  who  has  given  his  property  for  a  charitable  purpose, 
should  have  a  power  of  seeing  that  it  be  properly  applied. 

With  regard  to  ecclesiastical  corporations,  the  ordinary  is  . 
the   visitor ;    this  was   the  rule  of   the  canon  law,  and   is 
adopted   by  ours.      The   king   is  the   supreme    ordinary,   he 
therefore   can    visit  the   metropolitan,   the    metropolitan   the 
bishop,  and  the  bishop  all    spiritual    corporations   within    his 
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instruction,   as    the    academy   to    Plato,   and    the 
lyceum   to    Aristotle ;    but   their   disciples  did  not 

diocese,   such  as  deans  and  chapters,  parsons,  6irC.   who  are 
sole  corporations. 

From  these  roles  we  are  to  deduce  who  are  the  visitors  of 
colleges  or  universities.  Of  universities  being  civil  corpo- 
rations; the  king  is  visitor  in  his  court  of  king's  bench, 
though  some  say  thejr  have  no  visitor.  Colleges  are  not  ec^ 
clesiastical  corporations,  though  it  was  held  otherwise  for- 
merly, and  though  from  such  opinion,  where  visitors  were 
not  expressly  appointed  by  the  founders,  bishops  have  fre- 
quently usurped  the  power  of  visitation,  which  is  remark- 
ably the  case  of  the  bishop  of  Ely,  at  Cambridge,  who  by 
long  prescription  is  now  become  the  acknowledged  visitor 
of  many  of  the  colleges  there.  Colleges  then  are  lay  cor- 
porations, even  though  composed  of  ecclesiastical  persons, 
and  are  said  to  be  eleemosynary,  though  the  general  corpo- 
rate body  of  the  university  is  not.  The  power  of  visitation 
of  them,  therefore,  exists  in  the  founder  and  his  heirs, 
which  power  they  may  grant  and  assign  over  to  others,  as  is 
done  by  the  king  in  our  statutes  to  the  visitors  there  named. 

A  special  visitor  being  thus  made,  if  he  does  not  exceed 
his  powers,  t.  c.  if  he  determines  on  a  matter  which  comes 
within  his  jurisdiction,  though  his  determination  be  wrong, 
it  is  final  and  conclusive,  and  there  is  no  appeal.  This  was 
decided  in  a  very  solemn  manner,  and  fifter  much  debate,  in 
the  reign  of  King  William,  in  the  famous  cause  of  Philips 
and  Bury.  The  case  was  briefly  this;  Dr.  Bury,  rector  of 
Exeter  college,  Oxford,  deprived  Colman,  one  of  the  fel-  ' 
lows,  for  incontinency.  Colmaq  appealed  to  the  bishop  oT 
Exeter,  visitor;  the  visitor  ordered  him  to  be  restored,  the 
rector  and  senior  fellows  refused  to  obey  the  order.  The 
visitor  suspended  five  senior  fellows,  and  deprived  the  rector 
for   coniumacy.      lie  appealed   to  ^hc  king's   bench,  and  the 
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obtain,  in  consequence  of  their  attendance,  any 
prifileges  similar   to  those  of  graduation  with  us, 

principal  question  was,  whether  the  king's  bench  had  any 
power  to  relieve  him?  Holt,  Ch.  J.  a  most  eminent  and 
public  spirited  judge,  thought  they  had ;  the  three  other 
judges  thought  otherwise ;  and  the  opinion  of  that  majority 
has  been  the  rule  of  the  court  ever  since,  who  fayqur  the 
doctrine  on  this  principle,  that  law  suits  among  members  of 
learned  seminaries  should  be  discouraged  as  much  as  possible, 
and  that  it  is  better  that  one  person  should  suffer,  than  that 
the  discipline,  government,  and  peace  of  the  college  should 
be  destroyed. 

The  same  doctrine  was  held  in  Dr.  Bentley's  case,  who 
was  suspended  from  all  his  degrees  for  contempt  of  the  vice- 
chancellor,  who  had  issued  a  process  against  him  at  the  suit 
of  another  famous  man.  Dr.  Conyers  Middleton.  Bentley 
applied  for  a  mandamus  in  the  king's  bench,  and  obtained 
it,  because  the  university,  in  their  return  to  the  conditional 
order,  had  not  set  forth  that  there  was  a  special  visitor,  which, 
therefore,  did  not  officially  appear  to  the  court,  who  other- 
wise would  not  have  interfered. 

But  the  king's  courts  may  interfere  as  to  the  public  laws 
of  the  land,  for  the  founder  can  only  give  the  visitor  ex- 
clusive jurisdiction  as  to  his  private  statutes,  and  the  laws  of 
the  college ;  for  instance,  if  fellows  of  a  college  should  re- 
fuse to  take  any  oaths,  prescribed  by  law,  previous  to  their 
admission. 

The  visitor,  however,  must  observe  his  power,  and  if 
he  exceeds  it  is  liable  to  an  action ;  if  the  question  be, 
whether  an  offence  is  committed  ?  he  is  the  proper  judge, 
and  perhaps  of  the  kind  and  degree  of  evidence  necessary  to 
convict ;  but  if  he  punishes  for  that  which  is  clearly  no  of- 
fence, does  not  come  within  the  statute,  or  is  clearly  not 
cognizable   under  his    visitatioual   power,    an   appeal   lies  to 
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nor  was  that  course  of  study  made  a  necessary 
preparative  to  any  profession  ;   whether  this  system 

the  king's  courts.  This  may  be  illustrated  by  a  case  which 
was  decided  so  lately  as  Easter  term,  1788,  in  the  king's 
bench,  England.  The  fellows  of  Peter  House,  Cambridge, 
according  to  the  power  given  them  by  their  statute,  had 
nominated  and  elected  two  persons  for  the  office  of  master 
of  the  college,  and  returned  them  to  their  visitor,  the 
Bishop  of  Ely,  that  he  might  choose  one  of  them,  which 
power  of  election  was  all  the  statute  gave  him ;  he  rejected 
both  on  pretence  that  lapse  had  incurred,  and  from  his  ge- 
neral visitatorial  power  appointed  a  third.  Mandamus  went 
to  make  him  choose  one  of  the  two  elected.  I  may  here  ob- 
serve, that  if  several  academical  persons  offend  jointly,  they 
may,  as  in  other  cases,  be  punished  severally,  c.  g.  if  the 
college  seal  be  improperly  applied  or  used,  it  is  no  defence 
to  any  individual,  when  severally  attacked,  to  say,  that  he 
set  the  seal  in  conjunction  with  his  brethren ;  hence  again, 
a  power  of  protesting  is  necessary. 

If  there  be  a  dispute  or  question  who  is  visitor,  it  must  be 
tried  by  the  king's  courts. 

I  will  beg  leave  here  to  add  two  cases  which  occurred, 
the  first  in  1775,  the  next  in  1776 ;  King  v.  Grunden,  and 
King  V,  Windham.  In  the  first,  Charles  Crawford,  a 
fellow  commoner  of  Queen's  College,  Cambridge,  had  been 
expelled;  appearing  afterwards  in  the  garden,  he  was  turned 
out,  and  indicted  the  person  so  turning  him  out  for  an  as- 
sault :  it  was  determined,  that  independent  members  are 
mere  boarders,  have  no  corporate  rights,  and  cannot  appeal  to 
the  visitor. 

In  the  King  v,  Windham,  who  was  warden  of  Wadham 
College,  a  bill  had  been  filed  in  chancery  against  the  warden, 
fellows,  and  scholars.  The  warden  disapproved  of  the 
answer  of  the  fellows,  put  in  a  separate  answer  of  his  own, 
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was  the  best,  I  have  not  here  room  to  enquire. 
It  has  been  discussed  by  Dr.   Smith,  in  his  Wealth 

and  refused  to  pat  the  college  seal  to  their  answer,  thinking 
there  was  some  contradiction  in  this  to  his  own  private  an- 
swer ;  the  parties  applied  to  the  visitor,  he  refused  to  inter- 
fere. The  majority  of  the  fellows  then  applied  to  the 
king's  bench  for  a  mandamus ;  it  was  granted,  and  the  court 
saidy  that  the  visitor  was  right ;  that  visitors  are  onlj  to 
decide  private  disputes  between  members  of  the  college, 
and  not  a  suit  by  a  third  person  against  the  whole  body^ 
So,  where  an  estate  is  in  the  college,  and  they  are  to  act  in 
a  trust,  the  visitor  cannot  meddle  in  a  matter  which  is  the 
subject  of  such  trust.     Vide  1  Vesey,  463. 

As  to  college  property,  having  already  mentioned  their 
inability  to  take  or  purchase  without  a  license,  I  shall  only 
observe,  that  the  governors  of  it,  being  only  trustees  for 
the  purposes  of  the  institution,  can  never  alienate  its  pro- 
perty except  from  absolute  necessity,  such  as  existed  here  at 
the  time  of  the  reyolution,  and  the  same  was  the  rule  of  the 
civil  law :  grant  it  they  may  in  lease,  for  that  is  necessary, 
and  evidently  for  the  benefit  of  the  college ;  but  their  leases 
are  not  valid  if  made  for  more  than  twenty-one  years ;  and 
until  a  late  remarkable  statute  in  1796  changed  the  law  in 
Ireland,  it  was  necessary  to  reserve  a  moiety  of  the  full 
value ;  in  England  they  may  also  lease  for  three  lives,  13th 
Eliz.  ch.  10,  reserving  in  rent  a  moiety  of  the  yearly  va- 
lue ;  the  private  statutes  of  a  college  may  restrain  it  to 
fewer  years.  The  18th  Eliz.  ch.  6.  in  England,  requires 
that  in  all  college  leases,  one-third  part  of  the  rent  shall  be 
reserved  and  paid  in  corn,  by  which  means  part  of  the 
rent,  at  least,  is  prevented  from  decreasing  with  the  value 
of  money.  By  the  civil  law  corporations  could  lease  only 
for  one  life,  or  ten  years ;   by  the  canon  only  for  three. 
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of  Nations,  who  seems  to  lean  much  against  mo- 
dern  universities.      But,    perhaps,  1    may  embrace 

I  shall  cooclttde  with  a  few  words,  on  the  privileges  of  * 
colleges;  and  here,  I  am  sorry  to  say,  that  I  ani  forced 
chiefly  to  look  abroad  to  EDglish  aniversities.  Their  civil 
jurisdiction,  that  union  of  civil  and  academical  power, 
which  takes  place  at  Oxford  and  Cambridge,  could  not  pos- 
sibly exist  in  this  great  metropolis.  But  they  have*  many 
privileges  which  might  be  communicable  to  us :  some  of 
them  highly  useful ;  all  honourable. 

Such  are  the  exclusive  privilege  of  printing  certain  books, 
and  the  concurrent  right  of  printing  others,  as  acts  of  par- 
liament.   32  Geo.  II. 

The  privileges  of  persons  who  have  taken  the  degree  of 
master,  with  respect  to  holding  two  livings.  The  privi- 
leges respecting  post  letters,  not  being  under  the  control 
of  the  General  Post  Office,  or,  at  least,  only  with  certain 
provisos. 

The  giving  to  the  universities  the  presentation  to  livings 
belonging  to  popish  recusant  convicts.  The  dispelling  with 
residence  to  clergymen,  abiding  for  study  in  the  universi- 
ties, and  the  exception  in  their  favour  which  we  mentioned 
above,  as  to  bequests  to  charitable  uses. 

The  qualification  of  property  requisite  to  enable  persons 
to  represent  the  universities  in  parliament,  is  dispensed  with 
in  England  with  respect  to  members  of  the  universities 
themselves;  but  thb  exception  is  unnecessary  in  Ireland, 
there  being  no  such  qualification  act. 

In  exemption  from  taxes,  we  enjoy  much  the  same  fpri- 
▼ileges  with  the  universities  of  England ;  and  however  flat- 
tering it  might  be  to  obtain  their  smaller  exemptions  and 
privileges,  while  we  rival  them  in  sound  learning  and  useful 
science,  we  have  little  to  envy  or  to  lament. 
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some  other  occasion  of  meeting  the  many  and 
various  recent  attacks  upon  these  celebrated  semi* 
naries. 

The  compIiroeDt  which  the  law  has  paid  them,  of  or- 
dering that  copies  of  all  books  published  shall  be  deposited 
in  their  libraries,  which,  indeed,  extend  also  to  the  libraries 
of  the  four  Scotch  universities,  has  been,  by  a  late  act,  extend- 
ed to  the  university  of  Dublin. 


'  Miscellaneous  Cases  respecting  Colleges,  determined  since  tkt 

year  1785. 

A  mandamus  lies  to  a  'visitor  to  hear  an  appeal  and  to  give 
some  judgment,  Rex  v.  Bishop  of  Lincoln,  2  Terra  Rep. 
338. 

The  visitor  of  Jesus  College,  Cambridge,  need  not  hear 
parol  ^evidence  on  an  appeal ;  it  is  sufficient  if  he  receives 
the  grounds  of  the  appeal,  and  answer  it  in  writing.  Rex  v. 
Bishop  of  Ely,  6  Term  Rep,  475.  ^ 

N.  B.  The  doctrine  in  the  last  case  seems  to  be  general, 
but  appears  so  extraordinary,  that  it  is  to  be  hoped,  from 
some  expressions  in  the  case,  that  it  applies  only  to  that  par- 
ticular college. 

If  no  special  visitor  be  appointed  by  a  founder,-  in  default 
of  his  heirs,  the  right  falls  to  the  king.  Rex  r.  C.  Hall, 
Cambridge,  4  Term  Rep.  p.  433. 

English  Statutes  allowing  privileges  to  the  universities, 
mean    only   the    English    universities.      Jones    and     Smart, 

Term  Rep.  449. 

It  is  said,  that  a  visitor  cannot  compel  a  specific  per- 
formance of  an  agreement  between  a  college  and  a  stranger ; 
nor  can  a  visitor  administer  an  oath.     Sec  Cowp.  378;   and 

Douglas,  342. 

As    to  alteration   of  statutes,  see   the   case  of  Bentlcy  v. 

Bishop  of  Ely,  in  the  Appendix. 
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At  Rome,  in  the  times  of  the  emperors,  the 
professors  in  different  sciences  began  to  receive 
regular  stipends  out  of  the  public  treasury,  to  be 
authorised  by  the  state,  and  to  become  subject  to 
regulations,  and  a  form  of  discipline,  by  it  or- 
dained. Constantine,  Theodosius,  and  Justinian, 
seem  to  have  been  the  chief  promoters  of  these 
plans.  The  institutions  for  the  purpose  of  teach- 
ing the  laws  in  particular,  begin  from  the  third 
century,  to  offer  an  appearance  somewhat  re- 
sembling modern  colleges.  If  we  had  here  full 
leisure  to  examine  the  traces,  handed  down  to  us, 
of  the  legal  schools  of  Rome,  Constantinople, 
and  Berytus,  now  Beroot  in  Phenicia,  to  which 
three  places  Justinian  latterly  confined  this  study, 
we  should  find  some  strong  marks  of  affinity.  We 
know  that  the  students  in  those  places  went 
through  a^^ourse  which  lasted  five  years,  and  were 
divided  into  five  several  classes,  with  distinguish- 
ing names  to  each ;  during  the  first,  or  freshman 
year,  they  were   called   dupondii(l\)j   a  name  in- 

As  to  college  chambers,  see  Attorney  General  v,  Stephens. 
Appendix. 

The  extensive  meaning  of  the  word  mores,  in  college 
statutes,  the  case  ex  parte  Wrangham.    Ibid. 

As  to  college  leases  and  fines,  the  case  of  Wynne  v. 
Bampton,  3  Atkyns  473.     Ibid. 

(11)  The  lower  classes  have  always  been  subject  to  a  joke  ; 
in  a  college  in  America,  where  the  author  was  for  a  short 
time,  the  class  of  the  second  year  were  called  Saphimores 
compounds  of  sense  and  folly. 
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timating  that  they  were  yet  of  no  value ;  in  the 
second  year  they  read  the  edict,  and  were  called 
edictals;  in  the  third  papinianistSj  their  study 
being  Papinian's  works;  in  the  fourth  Aum,  from 
Xvnv,^s  having  a  power  to  answer  questions  like 
our  bachelors  ;   in  the  fifth  alutoi. 

In  the  11  th  book  of  the  code,  tit.  18,  it  ap- 
pears, that  no  persons,  under  pain  of  infamy  and 
banishment,  were  permitted  by  law  to  teach  as 
public  professors,  though  they  might  as  private 
preceptors  in  private  houses,  unless  established  by 
government,  and  that  the  government  had  estab- 
lished iu  the  capitol  a  foundation  of  public  pro- 
fessorships, viz.  one  of  philosophy — two  of  law — 
three  latin  professorships  of  rhetoric,  four  of  gram- 
mar— five  greek  professors  of  logic,  and  four  of 
grammar,  who  could  not  teach  privately  under 
the  same  penalties  of  exile  and  infamy. 

The  honors  and  privileges  bestowed  in  conse- 
quence of  proficiency  in  science,  are  every  where 
to  be  found  in  the  Justinian  law.  The  professors 
and  students  were  exempt  from  civil  offices,  and 
from  the  reception  of  strangers ;  no  noisy  trade 
could  be  carried  on  near  these  seminaries,  which 
were  usually  called  auditories ;  they  were  free 
from  all  ordinary  taxes,  and  after  twenty  years 
(some  say  thirty)  honourable  exercise  of  their  pro- 
fession, were  entitled  to  the  rank  of  count  or 
comes ;  an  honor  the  nature  and  degree  of  which 
is  not  very  clear,  counts,  or  comites  imperatorisy 
being   very   various   in  station,  power,   and   honor. 
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To  obtain  these  privileges,  among  other  requi- 
sites, to  be  matriculated  was  indispensably  neces- 
sary ;  and  questions  have  been  made,  whether  a 
man  who  was  matriculated,  and  leaves  the  uni- 
versity with  no  intention  of  returning  again,*  af- 
terwards changing  his  mind,  shall  have  any  benefit 
of  his  former  matriculation. 

Constantino  is  said  to  have  been  the  first  who 
gave  salaries  out  of  the  public  treasury,  though 
Quintilian,  long  before,  speaks  as  if  he  had  met 
with  some  public  emolument,  in  consequence  of 
twenty  years  meritorious  service. 

There  was  at  Constantinople,  besides  a  college 
for  the  study  of  the  law,  one  for  the  liberal  arts, 
and  both  there  and  at  Alexandria  were  celebrated 
colleges  of  physicians. 

AH  these  colleges  were  liable  to  visitation  and 
inspection;  the  lay  by  some  of  the  civil  magis* 
trates,  the  ecclesiastical  by  the  bishop  of  t^e  dio- 
cese, as  may  be  collected  from  the  83d  Novel,  and 
the  Dig.  47.  22.  1. 

By  grammar,  so  often  mentioned,  was  anciently 
understood  not  merely  the  rudiments  of  languages, 
but  classical  learning  in  general. 


RIGHTS  OF  THINGS. 


THE  order  pursued  in  this  book  is  as  near  to 
that  of  Judge  Blackstone  as  possible ;  but  as  the 
civil  law  kneve  not  the  distinction  between  real 
and  personal  estates,  the  reader  must  not  expect 
to  see  the  titles  to  things  real  and  personal  sepa- 
rately handled,  as  they  are  by  him,  nor  conse- 
quently the  same  titJe  repeated;  as  for  instance, 
by  occupancy,  by  forfeiture,  or  by  will,  as  he  is 
obliged  to  do,  first  under  the  head  of  Title  to 
Things  Real,  afterwards  of  Things  Personal. 


ON  THE  CIVIL  LAW. 


BOOK  11. 


OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  I. 

ORIGIN  OF  PROPERTY,  AND  DIVISION  OF  THINGS. 

The  civil  law  does  not  enter  into  the  minute 
and  subtle  disquisitions  about  the  natural  origin 
of  property,  which  have  employed  the  pens  of 
Grotius,  Locke,  and  Blackstone.  As  far,  how- 
ever, as  it  has  touched  upon  them,  it  agrees  (in 
the  opinion  of  Mr.  Gibbon)  with  the  Oxonian 
Professor,  in  deriving  it  from  occupancy.  To  me 
it  seems  rather  to  coincide  with  Grotius,  who  de- 
duces it  from  an  implied  compact  of  nations ;  for, 
in  fact,  it  speaks  of  occupation  only  as  one  of  the 
titles  to  property  arising  from  natural  law,  t.  e. 
says  Justinian,  from  the  law  of  nations,  shewing 
that  he  is  not  speaking  of  the  law  of  nature  uni- 
versally and  in  th^  abstract,  as  it  operates  in  a  state 
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of  nature,  but  only  as  it  becomes  a  part  of  the 
law  of  nations.  The  language  of  Justinian  in  the 
Institutes  is  this :  that  all  rights  to  things  arise 
from  the  law  of  nature,  that  is,  the  law  of  na- 
tions, or  from  municipal  la\v(l).  Under  the 
first  he  reckons  occupancy,  accession,  and*  tra- 
dition; under  the  latter,  prescription,  donation, 
inheritance,  &c. 

Next  to  the  consideration  of  property  in  general^ 
and  its  origin  in  the  law  of  nature,  natural  order 
teaches  us,  first,  to  treat  of  the  division  of  things, 
then  of  property  in  them,  and  lastly,  of  the  par- 
ticular modes  of  acquiring  title  to  them,  a  method 
which  has  been  pursued  by  the  clear  mind  of  Mr. 
J.  Blackstone,  and  which  I  shall  endeavour  to 
follow,  especially  as  Justinian  here  by  no  means 
furnishes  a  clear  model  for  imitation(2). 

(1)  Accordingly  Mr.  Blackstone  speaks  of  that  rule  of  the 
law  of  rutiians,  recognized  by  the  laws  of  Rome,  QrUod  nullius 
est,  id  ratione  naturali  occupanti  conceditur. 

(2)  Justinian,  in  his  Institutes,  is  in  this  respect  extremely 
immethodical ;  for,  in  the  first  chapter  of  his  second  book, 
he  begins  with  the  division  of  things — then  proceeds  to  the 
titles  to  them  acquirable  by  the  law  of  nature  and  nations — 
and  in  the  subsequent  chapters  of  the  same  book  returns  to 
divisions  of  things,  and  to  quantity  of  interest  in  them, 
thereby  postponing  the  enumeration  of  the  other  methods 
of  acquiring  'property,  viz.  those  by  municipal  law,  and 
awkwardly  separating  these  titles  to  property  from  the 
former,  t.  e.  from  those  arising  from  the  law  of  nature  and 
nations,  by  the  interposition  of  the  chapter  of  corporeal  and 
incorporeal  things,  and  of  services,  usufruct,  and  use. 


Chap.  I.]  OF  THINGS.  169 

lu  their  division  of  things,  the  Roman  jurists 
are  much  more  minute,  accurate,  and  metaphjsi- 
cally  exact,  than  ours :  things  were,  according  to 
them,  either  in  patrimonioj  capable  of  being  pos- 
sessed by  single  persons  exclusive  of  others,  or  extra 
patrimoniumy  incapable  of  being  so  possessed. 

Things  extra  patrimonium  were  common,  u  e. 
free  to  all  mankind ;  public,  i.  e.  belonging  to  some 
nation  orptople ;  universitatis,'  i.  e.  belonging  to  some 
certain  dtyj  society ^  or  corporation ;  or,  fourthly, 
things  nuHius,  belonging  to  nobody j  which  included 
all  things  consecrated  and  devoted  to  religious 
uses,  which  are  distinguished  into  sacred,  sanct, 
and  religious. 

^This  was  the  division  of  things  in  relation  to 
their  propertyship— with  respect  to  their  nature,  they 
were  divided  into  corporeal  and  incorporeal — and 
the  corporeal  again  into  moveable  and  immove- 
able. This  is  the  order  and  manner  of  division 
chosen  by  Justinian  in  the  Institutes,  and  we  shall 
follow  it(3). 

(3)  The  order  adopted  bj  the  famous  Roman  lawyer, 
Cains,  and  apparently  approved  in  the  Digests,  is  some- 
what different:  he  first  distinguishes  things  into  those  of 
divine  and  those  of  human  right — ^things  of  divine  right  he 
separates  into  sacred,  sanct,  and  religious — those  of  human 
into  things  in  pairimtmio  and  extra  patrimanium — and  under 
the  res  nulHus,  a  sub-division  of  the  latter,  considers  not  only 
holy  things,  but  those  which,  though  not  consecrated,  wanted 
a  roaster,  such  as  the  hiBreditas  jaeens.  Justinian  eonfines 
the  res  nuUius  to  things  of  divine  right. 

Vol.  I.  22 


170  OF  THE  RIGHTS  [Book  II. 

Things  common  to  all,  are    those    which,  being 
given  by  Providence   for  general    use,  cannot    be 
reduced  to  the    nature  of  property ;     such  are  the 
air,  running  water,  the  sea,  and  the  shores  of  the 
sea.     By  shore,    the   Institutes  mean   up  to  high 
water-mark,  or  (where  little  or  no  tides,  as  in  the 
Mediterranean)  as  high  as  the  highest  winter  wave 
washes(4);    but   if    a   man   by    prescription,   from 
time  immemorial,  had  the  use  of  running  water(5), 
as  for  a  mill,   his    case  was  an  exception  to  the 
general  rule,  but  he  must  not  waste  the  water  un- 
necessarily, and    mills   and   other   buildings   might 
be    erected  on  rivers    by   particular  license.     Vid. 
Digs.  48.  8. 

Things  public.      Among  things  public   Justinian 
principally    notices    harbours,    banks,    and    rivers, 

« 

(4)  Notwithfltanding  this  position  of  the  sea  being  com- 
mon, many  nations,  in  modern  times,  have  claimed  dominion 
over  parts  of  it,  as  the  Venetians  over  the  Adriatic,  the 
King  of  Denmark  over  the  Sound,  and  the  King  of  Great 
Britain  over  the  four  seas.  The  learned  Selden  even  con- 
tends that  the  sea  is  as  capable  of  becoming  property  as  the 
land.  Undoubtedly,  where  nations  have  taken  upon  them- 
selves the  burthen  of  freeing  the  sea  from  pirates,  or  erecting 
light-houses  on  dangerous  coasts,  they  have  a  right  to  re- 
imburse themselves  by  duties  upon  passing  ships ;  nor  is  it  to 
be  understood  that  foreign  nations  have  a  right  to  use  the 
shore  of  the  country  against  the  will  of  the  inhabitants,  ex- 
cept from  inevitable  distress. 

(5)  By  Magna  Charta,  the  appropriating  running  water, 
which  it  seems  unnatural  to  restrain,  was  prohibited,  conse- 
quently the  rivers  fenced  at  that  time  were  directed  to  be 
laid  open. 
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and  the  right  of  fishing  in  them.  By  the  civil  law 
the  rivers  were  public.  Of  exclusive  rights  of 
fishing  the  Romans  had  no  notion,  any  more  than 
of  game  laws(6);  and  the  inhabitants  of  the 
waters  became  the  property  of  the  first  occupant ; 
nor  was  any  obstruction  or  diversion  of  a  river 
allowed.     See  Dig.  lib.  43. 

A  bank  of  a  river  might  have  been  private  pro- 
perty ;  but  it  was  so  far  public,  that  all  persons  had 
a  right  to  come  upon  it  for  certain  purposes;  for 
instance,  for  a  towing-path(7). 

(6)  Ills  their  peculiar  praisei  says  Gibbon.  With  us,  by 
the  feudal  polity,  the  Prince  claimed  a  right  of  granting 
franchises  of  fret  fishery  in  rivers,  which,  by  ai^  odd  per- 
version of  language,  means  exclusive  fishery;  but  these 
rights  of  fishery,  in  consequence  of  Magna  Charta,  must 
be  as  old  as  Henry  ll.'s  time.  Probably  very  few  of  our 
present  fisheries  could  boast  such  antiquity,  or  are  really 
legal ;  but  being  proved  to  have  existed  longer  than  the 
memory  of  the  oldest  men  living,  are  presumed  to  have  been 
from  Henry  H/s  time,  no  proof  appearing  to  the  contrary. 
Many  gentlemen  in  Ireland  support  their  titles  to  fisheries 
by  grants  from  Charles  II.  but  such  grants  convey  nothing, 
being  directly  contrary  to  Magna  Charta,  and  are  only 
corroborating  evidence  of  the  rights  being  from  time  im- 
memorial. 

A  subject  may  have  by  prescription  a  right  to  a  several 
fishery  in  an  arm  of  the  sea.     4  T.  R.  437. 

(7)  This  rule  of  the  civil  law,  adopted  also  by  our  Brae- 
ton,  was  much  insisted  on  in  the  case  of  Ball  v.  Herbert, 
3  Term.  Reports;  when,  however,  it  was  determined  that, 
by  the  common  law  of  England,  the  public  arc  not  entitled  to 
tow  on  the  banks  of  navigable  rivers. 
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Res  universitatisj  or  things  belonging  to  cities 
or  bodies  politic*  Such  things  belong  to  the  cor- 
poration or  body  politic  in  respect  of  the  properly 
of  them ;  but  as  to  their  use^  they  appertain  to  all 
those  persons  that  are  of  the  corporation  or  body 
politic :  such  may  be  theatres,  market-houseSi  and 
the  like(8). 

Res  nulliuSf  or  things  which  are  not  the  goods  or 
property  of  any  person  or  number  c^  men,  are  prin- 
cipally those  of  divine  right :  they  were  of  three(9) 
sorts— things  sacred,  things  religious,  things  sanct. 
Things  sacred  were  those  which  were  duly  and  pub- 
licly consecrated  to  God  by  the  priests,  as  churches 
and  their  ornaments,  their  chalices,  books,  &c. 

Things  religious  were  those  places  which  became 
so  by  burying  in  them  a  dead  body,  even  though 
no  consecration  of  these  spots  by  a  priest  had  taken 
place. 

Things  sanct  were  those  which  by  certain  reve- 
rential awe  arising  from  their  nature— -sometimes 
augmented  by  the  addition  of  religious  ceremonies, 
were  guarded    and   defended    from   the  injuries  of 

(6)  They  diflfer  from  things  public,  the  latter  belonging  to 
a  nation. 

(9)  For  though  Caiu«,  in  his  diTision  of  thinga,  makes 
them  to  conaist  of  derelicta,  treasure  trove,  the  hareeUtas 
jctcens,  or  an  inheritanoe  lying  before  it  be  entered  on  or  ap- 
propriated; yet  as  these  arc  of  a  private  nature,  and  capable 
of  proprietorship,  Justinian  more  properly  confines  the  res 
nuUius  to  things  of  divine  right 
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men ;  such  were  the  gates  and  walls  of  a  cit)^,  of- 
fences against  which  were  capitally  punished. 

We  have  now  done  with  things  erira  patrimo^ 
nium^  and  must  remind  the  reader,  that  things  in 
patrimonio  are  divided  into  corporeal  and  incorpo- 
realy  and  the  corporeal  again  into  moveable  and 
immoveable. 

Corporeal  things  are  those  which  are  visiUe  and 
tangible,  as  lands,  houses  jewels,  &c.  Incorpo- 
real are  not  the  object  of  sensation,  but  are  the 
creatures  of  the  mind,  being  rights  issuing  out  of  a 
thing  corporeal,  or  concerning  or  exerciseable  with- 
in the  same. 

Corporeal  things  are  either  moveable,  as  silver, 
gold,  household  goods ;  or  immoveable,  as  lands 
and  houses(IO). 

Corporeal  things  may  be  unoccupied,  or  held  for 
life,  or  lesser  term,  or  in  inheritance  :  in  the  second 
case,  the  English  law  calls  them  tenements,  in  the 

(10)  Moveables  and  immoTeables  are  more  usually  and 
technically  called^  by  our  law,  things  real  and  personal :  thus 
Mr.  Blackstone  defines,  in  the  second  chapter  of  his  second 
book,  things  real  to  be  such  as  are  fixed  and  immoTeable; 
things  personal  to  be  goods,  money,  and  other  moveables ; 
yet,  in  his  twenty-fourth  chapter,  he  is  forced  to  depart  from 
this  definition,  and  to  acknowledge  that  things  personal  in- 
clude something  more  than  moveables,  viz.  what  we  call 
chattels  real  (as  leases  for  years),  which  he  says  are  of  a 
mongrel,  amphibious  nature.  Such  awkward  effects  arise 
from  our  distinctions  of  real  and  personal  property,  and  so 
much  superior  is  the  simplicity  of  the  civil  law. 
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third  hereditaments.  So  incorporeal  rights  may 
be  tenements  or  hereditaments,  as  they  are  to  exist 
for  the  life  of  the  individual,  or  to  descend  to  his 
posterity.  The  civil  law  does  not  make  use  of 
these  terms ;  but  yet,  like  the  English,  in  the  di- 
vision of  things,  pays  more  peculiar  attention  to 
those  of  an  incorporeal  nature,  which  we  may,  if 
we  please,  to  keep  up  the  analogy,  call  heredita^ 
ments. 


(  176) 


CHAPTER  IL 


OF  THINGS  OR  HEREDITAMENTS  INCORPOREAL. 


These  being  very  numerous  and  various,  legal 
writers  have  usually  selected  some  of  the  princi- 
pal for  discussion.  This  Judge  Blackstone  has 
done  to  the  number  of  ten. 

The  civilians,  though  they  enumerate  many, 
such  as  the  rights  of  inheritance  and  those  arising 
froKn  contracts,  refer  most  of  them  to  other  proper 
heads,  and  confine  themselves  under  this  title  to 
what  they  call  servituies  or  services.  On  this  head, 
therefore,  of  incorporeal  hereditaments,  the  English 
lawyer  is  not  to  expect  discussions  similar  to  those  of 
Blackstone,  on  rents,  commons,  &c.  but  rather  upon 
subjects  which  in  the  English  law  would  be  ranked 
and  considered  under  the  titles  of  easements  or 
nuisances,  for  so  the  services  of  the  Roman  law 
would  be  classed  by  us. 

It  may  be  agreeable,  however,  to  the  reader,  be- 
fore we  proceed  to  these  services,  to  know  what  the 
civilians    have  delivered    to  us,  upon  some  of  the 
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sorts  of  iDCorporeal  hereditaments,  chosen  by  Mr. 
Blackstone  for  special  consideration,  which  are  ad- 
vowsons,  tithes,  commons,  ways,  ofBces,  dignities, 
franchises,  corrodies  or  pensions,  annuities,  and 
reats. 

On  advowsons  it  will  be  immediately  perceived, 
by  the  conusant  of  history,  tittle  or  nothing  can  be 
expected.  The  jus  patronatus,  or  right  of  the  per- 
son who  built  and  endowed  a  church  to  nominate 
the  officiating  minister,  appears  to  have  been  al- 
lowed in  the  Roman  law,  Nov.  26.  tit.  12,  ch.  2. 
and  Not.  118.  ch.  23.  but  was  too  young  and  in- 
frequent to  afford  room  for  much  dispnte,  or  con- 
sequently to  demand  much  legal  regulation. 

Tithes. — The  same  almost  may  be  said  of  tithes. 
Ed  the  earliest  times  of  Christianity  the  clergy  were 
supported  by  gratuitous  donation ;  the  piety  of 
the  times  rendered  that  support  ample  and  liberal, 
and  prevented  or  anticipated  recourse  to  any  claim 
of  right :  that  fervour  of  piety  had  not  subsided 
in  the  sixth  century,  the  tera  of  Justinian's  re- 
formation of  the  law.  It  is  not,  I  believe,  any 
where  alleged,  that  tithes  were  claimed  as  a  right 
until  the  fourth  or  fifth  centuries,  though  volun- 
tary contributors  had  often  made  a  tenth  the  mea- 
sure of  their  devout  remuneration  of  the  services 
of  the  priesthood,  and  the  claim  does  not  seem  to 
have  been  as  yet  so  general,  or  so  acknowledged, 
""  "i  employ  any  chapter  in  the  body  of  the  civil 
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Cammonj  or  right  of  commoo.— Of  this  right 
the  civil  %w  treats  slightly  aad  generally,  among 
the  various  classes  of  services  due  by  the  land  of 
one  man  to  another :  it  recognizes  particularly  the 
jus  pascendi  pecoris,  but  does  not  enter  into  special 
distinctions  of  the  diflferent  species  of  common 
known  to  the  English  laws. 

Ways^  or  rights  of  way. — The  divisions  here  were 
special  and  minute ;  their  rights  were  either  iier^ 
aciuSj  or  via  vel  aditus  :  tier  was  a  right  for  a  man 
to  go  on  horseback,  or  in  a  sedan,  over  another 
man's  land  to  his  own ;  and  where  such  right  ex- 
isted, and  the  road  was  out  of  repair,  he  who  bad 
the  right  of  way  might  go  over  any  part  of  the 
land  he  pleased(l).  Actus  was  a  right  of  walk- 
ing, riding,  driving  cattle  or  a  cart,  over  anolher 
man's  ground(2).  Vioj  or  aditus^  included  the 
two  former,  and  superadded  the  privilege  of  draw- 
ing stones  or  timber,  or  leading  any  body  of  men, 
over  the  ground,  provided  it  w«re  done  without 
damage  to  the  corn  or  grass,  within  a  space  con- 
sisting of  eight  feet  at  least  straight  ways,  and  of 
sixteen  feet  upon  turnings*  All  these  rights  of 
way  might,  as  with  us,  arise  from  special  agree- 
ment— permission  or  reservation— by    prescription, 

(1)  The  law  of  Eagland  agrees,  says  Biackstone;  but  he 
is  mistaken,  except  where  the  owner  of  the  land  is  bound  to 
repair.    See  Dong.  716. 

(2)  Called  in  England  a  pack  or  prime  way. 

Vol.   I.  23 
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or  from  necessity,  where  one  man's  land  is  entirely 
surrounded  by  another's(3).  ^^i^ 

Rents.'^AM  rents  could  be  recovered  by  distress, 
and  nothing  being  known  to  them  analogous  to 
the  feodal  tenures,  consequently  there  were  no  such 
distinctions  as  rent  service,  rent  seek,  &c. 

The  rent  might  be  either  in  money,  or  in  a 
certain  quantity  of  provisions,  or  in  a  portion  of 
the  fruits.  The  place  and  time  for  paying  the 
rent,  seem  to  have  been  regulated  nearly  as  with 
us :  the  time  expressly ;  it  being  a  general  princi- 
ple of  that  law,  that  he  who  has  a  term  for  paying 
aay  thing,  is  not  in  delay  till  the  last  moment  of 
{hat  time  is  expired(4) ;  but  it  does  not  say  with 
our  law,  that  though  the  rent  be  not  due  till  mid- 
night, it  shall  be  payable  before  sun-set(6).  The 
place  impliedly^  it  being  a  general  principle  also, 
that  where  no  place  expressed,  the  thing  should 
be  delivered,  or  paid  where  it  happened  to  be. 
Vide  lib.  38.  Dig.  The  thing  to  be  paid,  there- 
fore,   being   the   fruits,   or    something    in    lieu    of 

(3)  A  way  with  us  may  be  pleaded  as  from  necessity; 
and  in  pleading,  the  kind  of  way  must  be  particularly  shewn, 
whether  it  be  a  footway,  horseway,  or  cartway.  Vid.  Yel. 
164.     I  Durn.  and  East,  560.    6  Mod.  4. 

(4)  Ne  to  qaidtm  ipso  die,  in  quern  stipukUio  facia  est,  quia 
totus  is  dies  arhitrio  solventis  trihui  potest.  See  Inst,  de  Verb. 
Obi. 

(5)  With  all  due  deference  to  all  legal  writers,  this  sounds 
very  like  a  blunder. 
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them,  I  collect  that  payment  was  properly  made 
where  the  fruits  were,  that  is,  on  the  land. 

The  rent  (except  in  the  long  leases  called  em- 
phytenses)j  was  considered  in  the  light  of  hire,  or 
payment  for  the  fruits  of  the  ground,  rather  than 
as  it  is  with  us,  in  the  nature  of  an  ackowledg- 
ment  for  the  possession  of  the  land.  Hence  if  the 
lessee  suffered  by  great  and  inevitable  accidents, 
whether  by  the  hand  of  God,  or  from  the  hand  of 
roan,  he  was  discharged  from  paying  rent,  during 
the  continuance  of  the  calamity(6);  and  even 
if  he  covenanted  to  pay  his  rent  notwithstanding 
accidents,  the  covenant  extended  only  to  such  as 
might  be  naturally  expected  from  possible  changes 
of  weather,  &c.  and  not  to  sudden  and  unexpected 
events,  arising  from  the  act  of  man,  such  as  the 
inroads  of  an  enemy. 

Remedies  for  recovering  the  rcn^— -These  were 
by  distress,  by  ejectment,  or  by  action,  as  with 
us. 


\ 


(6)  Incendia,  aqimrum  magnitudines,  impetus  prcdonum 
a  nullo  priBBtantur,  b.  23.  F.  de  reg.  Jar.  For  the  diffe- 
rence of  our  law  in  these  respects,  and  its  distinctions,  see 
a  learned  note  in  Fonblanque's  £q.  1  toI.  p.  366.  Our 
law  does  not  discharge  the  lessee  from  the  payment  of  rent 
expressly  reserved,   even    though  the   premises  be   destroyed 

« 

by  fire,  or  demolished  by  the  king's  enemies.  It  should 
seem  by  certain  decisions  that  the  lessee  would  have  relief  in 
equity.  But  of  the  propriety  of  these  decisions,  Mr.  Fon- 
blanque  seems  to  doubt. 
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The  first  folloived  from  the  principle,  that  the 
furniture  of  a  house,  or  the  profits  of  a  farm,  were 
always  implied  to  be  mortgaged  for  tlie  rent.  Vide 
lib.  4.  and  lib.  7.  Dig.  But  beasts  belonging  to 
ttie  plough,  and  other  things  necessary  to  tilling 
and  cultivating  the  ground,  could  not  be  dis- 
trained(7),  nor  the  bed  or  other  absolutely  ne« 
cessary  moveables  of  the  lessee  ;  an  ordinance  dic^ 
tated  by  the  same  humanity,  which,  in  the  sixth 
and  seventh  books  of  the  Pandects,  forbids  a  deb- 
tor's wearing  apparel,  or  bed,  being  taken  in  exe- 
cution. 

The  landlord  could  seize  the  effects  on  the  pre- 
mises to  satisfy  not  only  the  arrears  of  rent,  but  the 
losses  by  dilapidations,  and  that  whether  these 
effects  belong  to  his  immediate  tenants  or  to  their 
under-tenants ;  but  the  goods  of  the  under-tenant 
could  only  be  seized  to  the  amount  of  the  rent  he 
paid,  and  if  he  paid  the  head  landlord,  it  was  a 
defence  in  an  action  by  the  mesne*  F.  13.  7.  11. 
5  de  pig.  act. 

The  mode  by  ejectment  we  find  in  the  Code>  and 
Pandects.  Vid.  3.  lib.  Cod.  de  Loc.  and  Domat. 
book  1.  lib.  4  we  find  them  speaking  of  colonum 
ejecium  pensionum  debitarum  nomine ;  and  which  is 
remarkable,  the  tenant  could  not  only  be  ejected 
for  non-payment  of  his  rent,  but  also  for  damaging 

(7)  Agreeably    to    the    ancient    common    law    of    Eng- 
land. 
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the  liouse,  or  premises,  carrying  on  in  them  an  im* 
lawful  trade,  or  making  a  bad  use  of  them  in  any 
other  way. 

Actions  for  the  recovery  of  rent. — The  mention 
of  these  frequently  occurs(8)  ;  they  were  favourable 
actions,  and  of  the  species  which  were  called  bofue 
fidei{2). 

Besides  these  spurs  to  the  tenant  to  be  punctual 
in  the  payment  of  his  rent,  he  was  also  liable  to 
interest  upon  it,  from  the  time  of  its  being  legally 
demanded. 

Having  thus  sketched  the  rules  of  the  civil  law 
on  some  of  the  incorporeal  hereditaments  which 
appeared  most  important  to  Mr.  J.  Blackstone,  we 
shall  proceed  to  the  consideration  of  those  which 
principally  attracted  the  attention  of  the  Roman 
jurists,  viz.  servitutes  or  services. 

Services  (which,  as  I  have  said,  either  correspond 
to  what  we  denominate  easements,  or  else  would 
rank  among  rights  to  be  secured  from  particular 
nuisances),  were  burthens  affecting  lands,  or  other 
subjects  of  ownership,  whereby  the  proprietors  were 

(8)  Actions  ex  locato  et  conducto. 

(0)  The  Roman  law  distinguished  between  contracts 
hon(B  fidei  and  contracts  stricti  juris.  That  is,  some  con- 
tracts were  so  to  be  interpreted  by  the  rules  of  honesty  and 
conscience,  that  they  were  supposed  to  include  many  things 
not  expressly  mentioned  in  the  contract,  while  in  others 
they  adhered  closely  to  the  very  letter  of  the  contract. 
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either  restrained  from  the  full  use  of  what  was  their 
own,  or  obliged  to  suffer  another  to  do  something 
upon  or  respecting  it.  The  former  were  called  ne- 
gative services,  such  as  that  a  neighbouring  pro- 
prietor should  not  build  to  darken  my  windows. 
The  latter  affirmative,  such  as  a  right  to  a  water- 
course over  the  lands  of  another(IO). 

Services  again  were  defined,  rights  to  which  one 
thing  was  subject  for  use  or  convenience  to  another 
thing  or  person,  contrary  to  common  right.  They 
were,  therefore,  either  praedial  or  personal.  Prae- 
dial  were  burthens  imposed  upon  one  tenement  in 
favour  of  another  tenement.  Personal  by  which 
property  was  burthened,  not  in  favour  of  a  tene- 
ment, but  of  a  person. 

Pnjedial  services  were  divided  into  rural  services, 
or  of  lands,  and  urban  services,  or  of  houses.  The 
rural  services  of  the  Romans  were  iter,  actus  via, 
aqusetductus,  aquaehaustus,  &  jus  pascendi  pecoris ; 
foot-road,  horse-road,  cart-road,  dams  and  water- 
courses, watering  of  cattle,  and  pasturage  or  com- 
mon. 

The  chief  affirmative  services  of  the  houses 
among  the  Romans,  were  those  of  support,  viz. 
tigni  immitendh  ^  oneris  ferendi.  The  first,  the 
right  of  fixing  in  our  neighbour's  wall,  a  joist  or 

(10)  In  the  former  of  the  instances  here  adduced,  we 
should  deem  it  a  security  against  nuisance,  tholigh  we  have 
no  general  term  for  such  restraints.  The  latter  we  call  an 
easement. 


Chap.  II]  OF  THINGS.  183 

beam  from  our  own  house.  The  second,  that  of 
resting  the  weight  of  our  house  upon  a  neighbour's 
wall.  There  were,  however,  many  others,  such  as 
of  a  way  through  another's  house,  or  up  his  stairs, 
to  apartments  not  his  property ;  of  even  over- 
hanging another's  ground  to  protect  a  house  from 
ruin ;  of  carrying  a  sink  through  an  adjoining 
mansion,  &c.  &c. 

Negative  services  of  houses  were  infinitely  va- 
rious. One  or  two  examples  may  suffice:  such 
as  the  restricting  of  a  building  formed  so  as  to 
darken  ancient  lights,  or  to  throw  rain  water 
from  its  roof  upon  another's  ground ;  such  as 
the  restriction  upon  injuring  the  prospect  from  a 
neighbour's  house,  or  against  opening  windows 
which  may  over-look  another's  habitation,  and 
destroy  his  privacy(ll). 

Of  personal  services,  or  services  due  from  a  thing 


(11)  The  term  services  or  servitudes  is  weJl  known  in 
the  Scotch  law :  in  England  and  Ireland,  such  rights  may 
be  created  by  special  covenant  between  individuals ;  and  as 
to  many  of  those  above  enumerated,  they  exist  of  common 
right,  e.  g.  an  action  would  lie  for  darkening  ancient 
lights,  9  Co.  58.  b.  and  for  overhanging  another's  house, 
or  putting  up  a  spout  so  that  water  fall  upon  another's  pre- 
mises, Stra.  634.  but  not  for  obstructing  a  prospect,  or 
overlooking  a  neighbour's  retired  walk,  though  I  have  known 
a  warm  contest  upon  the  last  point,  which  however  did  not 
come  to  a  decision. 
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to  a  person,  three  were  particularly  noticed,  usufruct, 
use,  and  habitation. 

Usufruct  was  the  right  of  using,  taking,  and 
enjoying,  ail  manner  of  profits  which  arise  from 
a  corporeal  thing  belonging  to  another  person, 
without  any  diminution  of  the  substance  or  pro- 
perty thereof;  it  might  be  in  cattle,  bondmen, 
or  any  thing  not  consumed  in  the  use(12).  Use 
was  a  right  of  receiving  so  much  of  the  natural 
profits  of  a  thing  as  was  necessary  to  daily  suste- 
nance. 

Habitation  was  a  right  of  a  person  to  live  in 
the   house   of    another    without    prejudice   to    the 

(12)  An  improper  usafroct  might  even  be  of  things  that 
perish  in  the  using,  as  of  wine  and  oil.  Our  trusts,  as 
Mr.  Blackstone  has  observed,  do  not  correspond  to  the 
usufructs,  but  to  the  fidei  cammissa  of  the  Romans.  Usu- 
fructs in  the  Scotch  law  are  called  life  rents ;  the  interests 
of  tenants  for  life  or  years,  among  us,  may  be  compared 
to  the  usufructs  of  the  Romans.  These  species  of  per- 
sonal services,  though  they  may  be  created  by  special  agree- 
ment, are  little  noticed  among  us;  but  with  respect  to 
those  of  a  predial  kind,  whenever  an  English  lawyer 
wishes  for  information  on  the  practice  of  easements  or 
nuisances  under  special  circumstances,  he  cannot  perhaps 
search  for  general  principles,  as  well  as  special  detail,  more 
successfully  than  in  the  civil  law,  whose  disquisitions  on 
these  subjects  have  been  much  more  minute  than  ours, 
though  the  general  principles  so  far  agree  as  to  make  them, 
I  think,  almost  equivalent  to  authorities  among  us.  To  go 
more  minutely  into  the  doctrine  would  be  impracticable  in 
an  elementary  treatise,  on  my  present  design. 
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property:  this  was  assignable,  which  a  use  was 
uot;  and  as  the  house  could  be  used  only  for 
a  dwelling,  it  differed  from  an  usufruct  in  it, 
because  the  usufructarian  of  a  house  might  have 
applied  it  to  any  purpose,  as  to  a  store  or  a  ma- 
nufactory. 


Vol.  I.  24 


(  186) 


CHAPTER  III. 


OF  ESTATES  IN  THINGS. 

It  has  been  formerly  observed,  that  though  the 
Roman  law  distinguished  estates  in  real  and  in 
personal  things,  it  had  no  division  of  estates  simi- 
lar  to   that   subtle(l)    partition    amongst   us,   into 

(1)  Though  a  little  foreign  to  my  purpose,  I  cannot  help 
obaerving  a  confusion  which  appears  to  ^e  sometimea  to 
arise  with  us  as  to  these  terms,  as  if  they  were  always  syno- 
nymous io  freehold  and  chattel. 

Real  estate,  in  common  parlance,  means  an  estate  of  inde- 
terminate duration,  not  necessarily  including  the  idea  of  immo- 
bility, as  freehold  doth. 

Thus  an  estate  or  property  granted  to  a  man  and  his  heirs  in 
an  annuity,  charging  only  the  person  of  the  grantor,  is,  says 
Blackstone,  vol.  2.  ch.  3.  a  real  estate.  Yet  it  certainly  is  not 
freehold  nor  chattel ;  and  if  it  were  to  a  man  and  his  exec- 
utors,  it  would  not  be  a  real  chattel,  like  a  lease  for  years  of 
land,  nor  a  personal  chattel,  like  the  parchment  on  which  the 
deed  of  annuity  was  written. 

So  an  estate,  or  property  for  life  in  a  library  of  books,  is  real 
estate;  but  neither  freehold  nor  chattel,  though  the  books 
themselves  are  personal  chattels. 
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real  and  personal ;  in  our  sense  of  those  words. 
We  proceed  to  the  quantities  of  interest  in  things, 
known  to  the  Romans. 

The  highest  quantity  of  interest  which  any  man 
can  have  in  property,  is  the  absolute,  uncon- 
trolled, independent,  perpetual  power  over  it(2). 
This  might  be  had  by  the  Roman  law,  in  that 
state  where  possession  was  perfectly  allodial,  though 
the  highest  estate  of  an  English  subject  can  be 
only  in  fee  simple.  The  nature  of  an  allodial 
estate,    that    is   of    one  wholly  independent,  and 

A  freehold  is  aa  estate  of  indeterminate  duration  in 
things  immoveable  of  free  tenure ;  it  may  be  in  some  incor- 
poreal  hereditaments,  as  rents  and  tithes,  not  in  others,  as  a 
right  of  way. 

TENURES. 

(2)  The  English  reader  may  perhaps  be  surprised  to  find 
the  head  of  tenures  totally  omitted  in  the  preceding  part,  till 
he  is  informed  that  they  were  utterly  unknown  to  the 
civil  law.  They  were  equally  strangers  to  the  English  before 
the  feodal  polity  was  introduced :  from  that  period,  it  has 
been  a  fundamental  maxim  with  us,  that  the  king  is  the 
universal  lord  and  original  proprietor  of  all  the  lands  in 
these  kingdoms,  and  that  no  man  doth  or  can  possess  any 
part  of  them  but.  what  is  derived  from,  and  held  under  and 
from  him,  mediately  or  immediately,  in  consideration  of 
feodal  services.  But  the  Roman  land  owner  did  not  hold 
of  any  superior ;  his  possession  was  perfectly  allodial,  and 
wholly  independent.  Tenures  are  the  offspring  of  feudality, 
insomuch  that  Wright  and  Woodeson  observe,  that  the  in- 
troduction of  feuds  and  tenures  is  spoken  of  as  the  same  fact 
and  event. 
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held  of  no  superior,  is  so  simple  and  obvious  to 
every  comprehension,  that  it  requires  no  illustration. 
Laborious  comments  are  only  necessary  to  the 
feodal  constitution,  or  doctrine  of  tenure.  On 
quantities  of  interest,  therefore,  the  Roman  lawyers 
have  said  little  or  nothing. 

Estates  Tail. — Mr.  Gibbon  and  others  have 
positively  asserted  that  the  civil  law  was  not 
acquainted  with  entails(3).  I  will  not  assert  that 
it  was,  in  the  shape  to  which  we  have  been  ac- 
customed, but  it  appears  to  me  very  certain,  that 
restrictions  similar  to  those  of  entailing  were  fa- 
miliar to  the  Romans,  though  not  attended  with 
all  the  concomitant  ideas  annexed  by  our  law  to 
this  species  of  estate.  In  Dig.  30.  114.  14.  A 
prohibition  of  alienation  by  will,  without  cause 
express,  is  declared  to  be  invalid.  And  then  it 
proceeds  to  say,  quod  si  liberis  aut  posterisj  aut 
iuBredibuSj  aut  aliis  quibusdam  personis  consulentesj 
yusmodi  voluntatem  signijicantj  earn  servandam  esse, 
and  mentions  an  instance  where  a  father  having  a 
son  and  three  grandsons,  Jidei  commisit  to  the 
son,  ne  fundutn  alienareij  ^  ut  in  familia  relin- 
queret.  Nothing  can  be  plainer  than  this  autho- 
rity, to  shew  that  restrictions  upon  alienating  away 

(3)  Mr.  Gibbon's  words  are — The  siraplicity  of  the  civil 
law,  was  never  clouded  by  the  long  and  intricate  entails  which 
confine  the  happiness  and  freedom  of  unborn  generations.  4th 
vol.  ch.  44.  p.  328.  oct.  ed. 
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from  a  family  were  valid.  1  agree  with  Mr.  Gib- 
boD,  that  this  could  not  be  done  by  direct  entail, 
because  the  Roman  heir  or  devisee  (as  shall  be 
explained  more  fully  hereafter,  under  titles  by  de- 
scent and  by  will)  acquired  an  absolute  domi- 
nion over  the  inheritance,  without  any  possibili- 
ty of  fastening  upon  him  directly  any  tack  or 
appendage,  in  the  way  either  of  entail  or  of  re- 
mainder; but  I  cannot  agree  with  that  celebrated 
writer,  that  this  might  not  be  done  by  way  of 
trust.  Under  the  name  o(  Jidei  commissary  substi'- 
tutionsj  says  Wood(4))  and  rightly  in  my  opinion, 
were  comprehended  not  only  trusts,  but  entails  and 
remainders.  The  method  was  this;  though  no 
such  shackle  could  be  put,  as  we  have  said, 
directly  on  the  heir,  yet  the  estate  could  be  left 
to  him  upon  trust,  that  he  would  at  his  death 
leave  it  to  another,  and  so  on,  by  way  of  what 
was  called  substitution,  and  the  person  thus  sub- 
stituted corresponded  to  the  issue  in  tail  or  remain-t 
derman  with  us ;  this  being  done,  however,  merely 
under  the  principle  that  each  possessor  for  the  time 
being  held  only  in  trust  to  hand  over,  by  some 
direction  of  his,  when  his  time  of  enjoyment 
should  be  at  an  end,  the  estate  to  the  next  enti- 
tled, therefore  these  limitations  of  estate  were 
not  called   by  any  term  synonimous   to  entails  or 

(4)  In  a  note,  p.  140.  8vo.  ed. 
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remainders,   but  comprehended   under   the  general 
head  of  Jidei  commissar  or  trusts(d). 

(5)  TRUSTS. 

Trusta  were  first  iairodaced  at  Rome,  in  the  time  of  Au- 
gustus, for  the  sake  of  those  that  could  not  have  been 
devisees  or  donees,  according  to  strictness  of  law,  as  for 
example,  aliens.  The  estate  therefore  was  conveyed  to  a 
citizen,  who  was  the  direct  heir,  the  fiduciarius  or  trustee^ 
on  trust  to  deliver  over  the  inheritance  to  the  Jidei  commissa- 
riusy  or  cestui  qui  trust,  or  to  let  him  receive  the  profits,  and 
as  the  execution  of  these  directi<ms,  depending  on  the  hon- 
esty of  the  trustee^  was  not  sufficiently  enforced  at  first,  a  pre- 
tor  was  appointed  expressly  for  the  purpose  of  forcing  the  trus- 
tees to  fulfil  the  trusts. 

Mr.  Gibbon  insists,  that  the  doctrine  of  trusts  went  no  fur- 
ther at  Rome,  than  the  simple  form  above  mentioned,  and 
that  such  fidei  commissary  substitutions  as  are  relied  upou 
in  the  the  text  to  prove  the  Romans  had  what  may  be  call- 
ed trust  entails,  are  of  modern  invention,  feudal  ideas  graft- 
ed on  the  Roman  jurisprudence,  and  derived  from  an  abuse  of 
the  159th  Novel,  which  he  calls  a  partial  perplexed  declama- 
tory law.  It  is  well  known  that  Trebonian  was  accused 
of  corruption  with  regard  to  the  enacting  of  that  law,  (which 
took  the  decision  of  a  family  dispute  out  of  the  ordinary 
courts  of  justice),  and  that  he  is  supposed  therefore  to  have 
enveloped  it  in  studied  obscurity.  But  still  enough^  in 
my  opinion,  appears  in  that  law  to  shew,  that  JiM  com- 
missary substitutions  were  then,  and  long  before,  usual.  The 
case  was  briefly  this;  A.  had  left  an  estate  by  will,  with 
a  prohibition  of  alienation  out  of  the  family,  after  four  de- 
scents; a  part  of  it  was  alienated ;  the  son  of  that  descend- 
ant  insisted   on   the    will       The    law  decide?,  that   in   that 
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Estates  for  /t^.— ^Estates  for  life  are  divided 
by  Judge  Blackstone  into  those  created  by  act  of 
the  parties,  and  tliose  created  by  construction,  or 
operation  of  law.  Of  the  latter  kind  I  do  not  find 
any  among  the  Romans.  T.  in  tail  after  possi- 
bility, is  a  creature  of  our  own  law;  and  tenant 
by  the  curtesy  adds  to  his  definition  the  words  of 
England^  With  tenancy  in  dower,  Blackstone 
has  himself  observed,  the  civil  law  was  unac- 
quainted. In  it  therefore  we  shall  only  find  men- 
tion of  conventional  estates,  or  leases  for  life ;  and 
on  these  it  has  said  very  little,  because,  though 
the  Romans  had  such  terms,  they  were  not  usuaf, 
their  lands  in  general  being  set  only  for  very  shol*t 
terms  of  years. 

Estates  for  years. — ^The  terms  for  years  among 
the  Romans  were  then,  as  we  have  observed,  ex- 
tremely short,  like  the  modern  tenures  in  France 
and  Switzerland(6).     No  term  is  more  frequently 

particular  case,  the  testator's  meaning  was  not  to  entail  the 
prohibition  of  alienation  beyond  his  own  children,  t.  e,  the 
first  degree ;  but  that  at  all  events,  and  in  all  cases,  it  c6uld 
not  be  extended  beyond  the  fourth  degree. 

(6)  In  France,  says  Gibbon,  all  leases  of  land  were  de- 
termined in  nine  years,  until  this  limitation  was  removed 
80  lately  as  the  year  1775 ;  and  adds,  that  he  is  sorry  to  ob- 
serve that  it  still  prevailed  in  the  beauteous  and  happy  coun- 
ty where  he  then  resided,  in  Switzerland.  Gibbon's  De- 
cline and  Fall,  d&c.  chap.  44.  in  a  note.  Leases  in  China 
are  not  usually  longer  than  seven  years.  Lord  Macartney's 
Embassy,   vol.    2.   p.   606.     The   reader   will    observe,   that 
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meDtioned  than  the  quinquennium,  or  term  for 
five  years,  insomuch  as  to  induce  some  persons  to 
imagine  that  the  power  of  leasing  was  restricted 
to  that  period  by  law,  though  Mr.  Gibbon  rightly 
supposes  it  was  only  by  custom(7).  To  estates 
for  years,  therefore,  their  most  usual  mode  of 
leasing,  I  shall  confine  a  short  account  of  such 
incidents  to  leases,  as   I   have  been  able  to  glean 

though  I  have,  (in  Mr.  Blackstone's  method,  and  to  con- 
form as  much  as  possible  to  the  genius  of  the  English  law), 
considered  leasing  and  hiring  of  land  separately  and  detached 
from  other  hiring;  yet  the  civil  law  considers  all  hiring, 
whether  of  lands,  houses,  animals,  or  other  moveables,  or 
even  of  personal  labour,  all  together  under  the  class  of  con- 
tracts, and  under  the  one  head  of  locatio,  hiring  or  letting 
to  hire. 

(7)  From  these  observations  of  the  shortness  of  their 
leases,  must  be  excepted  their  emphyteuses  or  fee-farm 
leases.  They  originated  in  the  same  cause  which  produced 
our  leases  so  common  in  Ireland  for  lives  renewable  for 
ever,  in  the  barrenness  of  certain  lands,  which  on  that  ac- 
count no  person  would  take  or  improve  on  a  short  lease; 
indeed  the  emphyteusis  of  the  civil  law  is  expressly  held  by 
celebrated  writers  to  have  been  the  parent  of  the  English 
fee-farm,  and  by  some  even  of  our  copyhold  estates ;  and  I 
apprehend  the  Romans  actually  had  leases  for  lives  renew- 
able for  ever.  The  emphyteuta  was  so  called  from  being 
obliged  to  plant  and  improve  the  land;  he  could  mortgage 
and  alienate,  but  if  he  sold,  the  landlord  had  the  first  option 
as  a  purchaser,  which  was  called  Jus  Protomesios.  If  he 
assigned,  he  paid  a  relief,  which  was  called  Laudimium, 
See  Cod.  4.  tit.  b.  8.  ch.  3. 
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from  the  dispersed  and  extensive  fields  of  tlie  civil 
Iavv(8).  Their  law  of  emblements  was  very  simi- 
lar to  oursy  and  founded  on  a  like  principle  of  sound 
reason,  that  where  a  man  knows  the  expira- 
tion of  his  time,  it  is  folly  for  him  to  act  as 
if  he  did  not.  This  I  think  appears  clearly  from 
Dig.  19.  2,  9.  where  the  case  is  put  of  a  lease  for 
five  years,  provided  A.  so  long  livedo  expiriog  upon 
the  death  of  A.  and  it  is  declared  that  if  Jthe 
lessee  had  done  acts  quasi  guinquennio  Jruiiu- 
rusj  he  must  suffer  for  it,  because  hoc  evenire  passe 
prospicere  debuit. 

Mr.  Gibbon  has  represented  the  interest  of  the 
lessee  or  colonus,  as  miserable  and  precarious, 
and  so  it  was  in  many  respects,  but  not  cj^ite  so 
insignificant   or    trifling    as    he  represents  it.      He 

(8)  If  this  account  appear  superficial  to  the  Englifiih 
lawyer,  it  is  because  he  is  not  acquainted  with  the  difficulty 
of  deriving  from  books  alone  at  the  distance  of  ax»  thousand 
and  two  hundred  years,  any  thing  lik«  a  complete  systeiB, 
where  he  is  to  expect  aid  only  from  detached  fragments, 
hints,  and  allusions  to.  practices  and  usages  perfectly  known 
at  the  time,  and  therefore  imperfectly  explained ;  .and  where 
he  perhaps  does  not  find  a  subject  treated  of  under  one  distinct 
appropriate  head,  but  dispersed  up  and  down  under  a  thoasand, 
of\en  apparently  foreign  to  it. 

On  the  particular  subject  of  their  leases  for  years,  we  smifit 
also  observe,  that  another  difficulty  in  obtaining  information 
arises  from  their  being  as  little  respected,  noticed,  or  mention- 
ed among  them,  as  such  tenures  were  among  us  before  the 
reign  of  Edward  I. 

Vol.    I.  26 
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says,  no  solid  or  costly  improvements  could  be 
expected  from  a  farmer,  who  at  each  moment 
might  be  ejected  by  the  sale  of  the  estate.  Now 
true  it  is,  that  if  the  lease  did  not  mention  assigns, 
the  purchaser  was  not  bound  by  the  lease(9), 
but  then  the  lessee  could  come  upon  him  for 
the  loss  he  suffered  by  the  breaking  of  the  lease, 
and  the  vendee  had  his  remedy  over  against  the 
vendor.  And  as  to  improvements,  he  was  not 
under  the  discouragements  he  would  be  with  us, 
for  he  had  a  right  to  be  reimbursed  for  all  rea- 
sonable improvements. 

If  we  add  to  this,  that  the  landlord  was  bound  to 
repair,  and  was  in  general  obliged  to  advance 
the    stock    and    improvements  of    husbandry (10), 

(9)  It  must  be  remembered,  that  in  the  early  periods  of  our 
history,  a  landlord  could  at  will  extinguish  all  leases  for  years 
upon  his  grounds,  by  suffering  a  common  recovery. 

(10)  These  provisions  so  apparently  reasonable,  and  so 
necessarily  arising  from  the  short  tenures  of  the  Romans, 
afford  other  points  of  comparison  between  the  English  and 
Roman  laws.  One  great  use  of  the  study  of  other  laws  is,  to 
see  whether  any,  and  what  changes  would  be  advisable  to  be 
introduced  from  them  into  our  laws.  It  is  true,  that  it 
would  be  ridiculous  to  suffer  every  mad  experimentalist,  or  ex- 
pensive improver,  to  load  a  farm  with  charges  which  the  land- 
lord might  never  be  able  to  redeem,  or  to  break  his 
contract  at  pleasure.  But  how  irksome  is  it  to  a  tenant  to 
see  another  derive  all  the  benefit  from  the  value  he  has  add- 
ed to  the  estate,  and  how  often  do  we  see  a  lessee  in  vain 
praying  to  be  discharged  from  a  bargain  become  intolerable  by 
unforeseen  events. 
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and  that  the  lessee  could  reliaquish  his  bargain  if 
he  found  it  disadvantageous;  the  situation  of  the 
lessee  for  years,  was  by  no  means  as  bad  as  it  was 
originally  in  these  countries. 

The  19th  book  of  the  Pandects,  title  2d,  and 
the  4th  book  of  the  Code,  tit.  65,  contain  the' 
usual  implied  legal  engagements  between  lessor 
and  lessee;  from  its  perusal  we  learn  that  the 
lessee  was  to  use  the  land  carefully,  and  as  a  good 
owner  should,  and  to  pay  the  rent,  and  surrender 
the  premises  uninjured,  at  the  end  of  the  term  : 
he  might  let  to  others,  but  was  answerable  for  the 
acts  of  his  under-tenants,  as  he  was  for  those  of 
his  servants.  He  was  not  bound  to  repair,  except 
by  special   covenant   or    by  custom(U).      He  was 

(11)  In  Ireland,  a  covenant  binding  lessee  to  repair,  is 
almost  universal  in  leases.  In  England,  a  landlord  repairs 
where  there  is  na  lease,  and  very  oflen  chooses  to  do  so  when 
there  is,  from  regard  to  the  neatness  of  his  estate.  Though 
there  be  no  particular  covenant  to  repair,  yet  lessee  for  years 
is  answerable  for  waste  in  general ;  and  to  let  the  house  fall 
down  would  be  waste.  2  Bl.  Com.  ch.  18.  1  Ves.  462. 
Lessee  who  covenants  to  pay  rent,  and  to  repair  (accidents 
by  fire  excepted),  though  the  premises  are  burnt,  and  not 
rebuilt  by  the  lessee  afler  notice,  continues  liable  to  the 
payment  of  the  rent,  1  T.  R.  310.  The  civil  law  would 
have  determined  to  the  contrary.  T.  for  life  without  im- 
peachment of  waste,  shall  not  be  allowed  to  commit  destruc- 
tion, as  by  wantonly  cutting  down  ornamental  trees  out 
of  enmity,  perhaps,  to  him  in  remainder,  2  Vern.  738. 
1  Brown,  166.     3  Bro.  519. 
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obliged  to  quit  a  house  leased  if  the  landlord  really 
wanted  it  for  his  own  habitation,  and  was  bound 
to  a  temporary  relinquishment  of  his  holdings,  if 
the  landlord  wanted  the  possession  for  the  purpose 
of  repairs.  If  he  made  improvements  or  repairs^ 
he  was  to  be  reimbursed.  If  evicted  by  a  stranger, 
or  if  the  possession  was  disturbed  by  the  landlord 
himself,  rent  was  extinguished  or  suspended,  and 
lessor  liaUe  to  make  good  all  the  damages  which 
the  farmer  sustained,  and  all  the  profits  he  might 
have  made.  The  T.  was  discharged  from  rent, 
if  by  any  extraordinary  event  arising  from  tem- 
pests, or  from  an  enemy,  he  was  prevented  from 
enjoying  and  reaping  the  crops.  But  if  the  acci^ 
dent  was  of  an  ordinary  nature,  or  the  damage 
received  in  the  common  course  of  things,  as  from 
pernicious  weeds  in  corn>  or  from  the  too  great 
age  of  worn-out  vineyards,  which  are  the  instances 
put  in  sec*  15.  lib.  2.  19  Dig.  the  lessee  vi^as  not 
discharged  from  paying  his  rent :  so  if  the  damage, 
though  done  by  a  voluntary  trespasser,  was  slight. 
If  landlord  had  remitted  the  year's  rent  to  his  suf-^ 
fering  tenant,  and  that  tenant,  by  the  unusual 
fertility  of  the  succeeding  year,  had  amply  com- 
pensated the  loss  of  the  former,  the  remission 
was  done  away,  and  the  tenant  became  again 
subject  to  the  rent :  it  scarcely  need  be  said  that 
all  these  regulations  might  be  altered  and  modified 
by  special  covenants,  which  might  render  the 
tenant  liable  to  all  losses,  and  exposed  to  alt 
chances'  of  events. 
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The  emphyteiises,  which  were  leases  for  ever, 
oi^for  long  terms  of  years,  differing  entirely  in 
their  nature  from  the  short  five  years  leases  to 
which  our  observations  have  been  hitherto  applied, 
the  principles  applied  to  them  were  totally  dif- 
ferent ;  the  emphyteuta  was  bound  to  improve, 
he  therefore  got  no  abatements,  as  the  conductor 
(which  was  the  name  lE^f  the  ordinary  lessee  for 
short  terms)  did  for  extraordinary  calamities. 
But  in  return  he  had  the  extraordinary  privilege 
of  relinquishing  his  bargain,  if  he  found  it  dis- 
advantageous. 

He  too  might  mortgage  and  alienate,  which 
the  conductor  or  usufructuary  could  not:  in  fact, 
the  conductor  was  not  considered  as  having  any 
property  in  the  land,  but  merely  as  having  a  title 
to  the  enjoyment  of  the  fruits  and  profits,  whereas 
the  perpetual  tenant  was  considered  as  having  the 
utile  dominium,  while  the  direct  property  re- 
mained in  the  landlord :  and  hence,  in  the  Ro- 
man law,  the  perpetual  tenant  is  considered  in 
a  double  capacity,  either  as  or  as  not  being 
the  master  of  the  estate,  according  to  the  diffe- 
rent lights  in  which  be  and  the  property  are 
viewed  (1 2). 

(12)  I  have  insensibly  fallen  here  into  the  use  of  the  terms 
landlord  and  tenant,  as  Domat  and  others  have  done,  though  the 
Romans,  not  having  the  doctrine  of  tenures,  lessor  and  lessee 
are  the  more  proper  terms. 


198  OF  THE  RIGHTS  [Book  IL 

T.  at  will  and  by  sufferance.  The  Roman  law 
resembled  ours,  in  striving  as  much  as  possible  tto 
construe  tenancy  at  will  to  be  holding  from  year 
to  year«  In  the  same  manner,  if  the  tenant  held 
over  after  the  term  expired,  and  the  landlord  did 
not  immediately  take  legal  steps  to  remove  him, 
or  seemed  in  any  manner  to  acquiesce,  his  silence 
was  construed  to  he  a  tacit  renewal  of  the  lease — 
and  the  lessee  could  not  be  turned  out  without 
regular  notice;  he  became  tenant  from  year  to 
year,  or  sometimes  for  two  years  certain;  for  in- 
stance, if  there  was  an  inequality  in  the  produce, 
which  made  every  second  year  more  valuable,  his 
lease  was  tacitly  renewed  for  two  years(13)  ;  and 
under  some  special  circumstances  he  might  thus 
tacitly  become   entitled   to  a  term  as  long  as  his 

(13)  Our  law  nearly  agrees  in  all  these  particulars.  See 
3  Burr.  109.  Es^inasse,  409.  Upon  the  whole,  however,  it 
must  be  acknowledged,  that  the  Roman  lessees  seem  much 
to  have  resembled  the  Metayers  in  France,  to  whom  the 
landlords  furnished  the  seed  and  implements  of  husbandry, 
and  s]iared  in  the  profits ;  which,  says  Mr.  Young,  in  his 
tour  through  France,  promises  well,  but  succeeds  ill. 
Lord  Kaimes*  observes,  that  it  is  believed  to  be  the  uni- 
versal opinion,  that  without  a  long  lease,  it  is  vain  to 
hope  for  an  improving  tenant ;  and  though  confidence  may 
supply  the  want  of  long  terms,  yet,  says  Adam  Smith,  in 
his  Wealth  of  Nationst,  perhaps  England  is  the  only  country 
under  Heaven,  where  a  tenant  will  improve,  and  even  build, 
without  any  lease  whatsoever. 

♦  Gcnilcroan  Fanner,  p.  407.  •     t  ^  Vol.  book  3.  p.  174. 
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former  one.  Though,  on  the  contrary,  this  tacit 
renewal  might  be  for  less  time  than  a  year,  from 
the  nature  of  the  subject,  e.  g.  of  a  wine  press  to 
the  time   of    vintage.      Such   an    implied    renewal 

revived   all    the   conditions   in   the   former   lease 

it  was  a  continuance  of  the  first  lease  with  all  its 
consequences. 
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OF  ESTATES  UPON  CONDITION. 

Of  these  the  principal  and  most  remarkable  be- 
ing mortgages,  1  shall  chiefly  confine  myself  to 
them,  previously  remarking  only,  that  in  every 
law  the  scholar  must  naturally  expect  to  find 
mention  of  conditions  express  and  implied,  pre- 
cedent and  subsequent,  and  of  estates  dependent 
upon  them  accordingly.  They  arise  necessarily 
from  the  nature  of  things,  and  the  commerce  of 
men ;  but  the  civil  law  not  having  adopted  cer- 
tain subtle  distinctions,  which  in  ours  make  the 
particular  consideration  of  such  estates  incumbent 
ijipon  us  (such  for  instance  as  between  a  condition 
in  deed  and  a  limitation)  does  not  dwell  with  any 
peculiar  attention  upon  such  conditional  estates, 
save  upon  mortgages,  though  it  is  by  no  means 
silent  as  to  conditions  in  the  abstract(l). 

Mortgages  were  so  well  known  to  the  civil  law, 
that    many   allege,   as    Mr.   Fonblanque    has    ob- 

(1)  It  views  them  under  the  head  of  covenants,  which 
will  come  under  our  consideration  in  the  last  chapter  of  this 
book. 
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served,  that  our  own  doctrines  upon  the  stihject  are 
borrowed  from  that  comprehensive  code.  With- 
out determining  that  question,  we  shall  find  ma- 
ny things  relative  to  them  in  its  regulations 
worthy  of  observation. 

The  pignus  ^  hypotheca  of  the  civil  law  ate 
said,  Dig.  20.  1.  5.  1.  to  differ  only  in  name, 
yet  in  other  places,  and  as  Wood  says,  in  pro- 
priety of  speech,  the  pignus  is  of  things  moveable, 
the  hypotheca  of  things  immoveable,  like  the 
usual  distinction  of  a  pawn  and  a  mortgage  with  us. 
Yet  Blackstone,  Com.  vol.  2.  p.  169.(2)  and  Mr. 
Povvel,  in  his  Treatise  on  Mortgages,  make  the 
distinction  be,  that  when  actual  possession  passed 
to  the  creditor,  it  was  a  pignus ;  when  the  pos- 
session remained  with  the  debtor,  it  was  hypo- 
theca, analogous  to  our  discrimination  between 
the  mortgagee  in  and  out  of  possession,  in  which 
they  are  supported  by  Dig.  60.  16.  238.  2.  and 
Ins.  4,  6.    7.(3).      Mortgages    were    divided    into 

(2)  Mr.  Powd  gives  his  opinion,  that  mortgaging  (though 
by  some  thought  to  have  originated  with  the  Jews)  cu  prac- 
tUtd  voUh  uSf  seems  to  owe  its  itUroduciion  more  immediatelff 
to  the  civil  law,  which  distinguished  between  pledges  and 
things  hypothecated.  Mr.  Butler  seems  to  dider,  and  says, 
they  were  rather  introduced  on  our  common  law  doctrine 
of  conditions,  an  observatioki  which  Mr.  Fonblanque  truly 
says,  at  least  cannot  apply  to  the  equity  of  redemption. 

(3)  The  former  authority  however  adds,  quidam  putant  pig- 
nus proprie  rei  tnobilis  constitui ;  and  the  latter  says,  pignoris 
appeilatione  earn  proprie  rem  contineri  dicimus  que  simul  etiam 
traditur  credilori,  maxime  si  mobilis  sit. 
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differeuce,  if  the  value  exceeded  the  debt,  and 
the  mortgagee  could  not  be  legally  liound  by  any 
agreement  not  to  sell  at  alU 

The  law  therefore  considered  three  cases,  and 
provided  accordingly  :  1 .  Where  a  power  of  sale 
had  been  included  in  the  original  mortgage. 
2.  Where  it  had  been  expressly  excluded.  3. 
Where  there  was  nothing  mentioned  upon  the 
subject.  In  the  first  case>  no  notice  was  necessary 
to  the  creditor  before  the  sale ;  in  the  second, 
the  thing  might  be  sold,  but  three  notices  were 
to  be  given,  at  certain  stated  intervals:  in  the 
latter,  notice  was  to  be  given,  and  two  years 
must  have  elapsed  from  the  lime  of  that  notice, 
before  the  sale  could  be  made(7) ;  but  in  none 
of  these  cases  does  it  appear  to  have  been  neces^ 
sary  to  go  into  any  court,  or  to  apply  to  any 
magistrate  to  authorize  the  sale,  which  was  done 
by  the  private  authority  of  the  creditor,  and  the 
implied  consent  of  the  debtor(8).     All  these  cases 

(7)  Mr.  FoDblanque  says,  no  rute  appears  to  hare  pre- 
Tailed  in  the  civil  law  restrictive  of  the  time  of  redemption  ; 
he  must  mean  no  such  rule  as  is  adopted  by  our  courts  of 
equity,  of  length  of  time  being  pleadable  in  bar  of  re- 
demption, but  he  does  not  mean  that  he  oauld  not  be  fore- 
closed in  the  manner  in  text. 

(8)  Mr.  Powel  says,  that  the  pignoratitious  action  was 
against  the  person  of  the  debtor,  to  foreclose  him,  when  the 
pledge  was  already  in  the  possession  of  the  creditor.  Mr. 
Powel  is  certainly  mistaken  in  thinking,  that  any  such 
action  was  necessary  to  enable  the   creditor    to  sell,  or  that 
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suppose  a  time  of  payment  appointed,  but  if  no 
time  mentioned,  the  thing  might  be  sold  imme- 
diately ;  here,  however,  reason  and  a  praetorian 
court  would  have  intervened,  and  obliged  a  rea* 
sonable  delay.  See  Dig.  13.  7.  18.  and  Code  8. 
28.  4.  and  34.  3.  and  Instit.  quibus  alienare 
licet.  If  the  mortgagee  had  been  in  possession, 
or  in  any  way  recovered  his  debt  out  of  the  rents 
or  profits  he  could  not  sell ;  if  he  did,  in  such 
case  the  sale  could  be  rescinded  or  not,  accord- 
ing as  the  buyer  was  or  was  not  conusant  of  thQ 
fraud. 

Pledges  or  mortgages  were  also  divided  into  ge- 
neral and  particular.  In  a  general  mortgage  of  a 
person's  whole  property,  things  absolutely  neces- 
sary for  the  support  of  life,  did  not  pass,  Dig.  20. 
1.  6.  7.  but  it  extended  to  all  future  acquisitions, 
even  without  any  express  agreement.  Code  8.  17. 
9.     If  a  particular  thing  was  pawned,  every  thing 

he  had  occasion  to  apply  to  a  court,  nor  was  the  pignorati- 

tious  action  of  that  nature  at  al] ;  it  was  properly  an  action 

given  to  the  debtor  against  the  creditor  to  recover  the  pledge, 

the  debt   being   satisfied ;     and   though    the   creditor    had    a 

contrary    action  of   the   same   nature,    it   was   for   very   difi 

ferent  purposes,  as  shall   be  shewn   in   the  sequel.     In  some 

cases,  however,  the  creditor  seems   to  have  been   obliged   to 

apply  to  a  court  of  justice  for  power  to  sell,  when  the  debtor 

could  not  be  found,  so  as  to   be  served  with   proper  notices 

of  sale,  Code  8.  34.  3.  and  it  should  seem  as  if  he  might, 

if  he    pleased,  make   a   voluntary  application   to  a  court   in 

any  case,  if  he  preferred  that  method  to  the  one    by  private 

notice,  from  the  language  of  Code  8.  84.  3.  de  jure  dominii 

impetrando. 
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that  was  the  product,  or  part  of  it,  if  it  continued 
in  the  same  state,  and  was  of  the  same  nature,  was 
contained  in  the  obIigation(9).  If  possession  was 
not  given,  all  the  property  of  the  debtor  was 
impliedly  pledged  to  prevent  frauds  on  his  part 
in  selling  the  thing  mortgaged,  Dig.  20.  1.  13. 
The  mortgagee  in  possession  was  obliged  to  answer 
not  only  for  gross,  but  even  light*  negligence, 
but  not  for  the  lightest  fault(lO).  But  he  was 
not  bound  to  answer  for  inevitable  accidents,  un- 
less they  were  occasioned  by  his  means ;  he  was 
to  account  for  the  profits,  and  if  he  had  been  satis- 
fied out  of  the  profits,  the  mortgage  was  at  an 
end,  and  the  possession  might  be  redemanded. 
The  mortgagor  was  obliged  to  allow  in  account, 
all  necessary  expenses  laid  out  on  the  premises, 
but  whether  improvements  should  be  allowed,  de- 
pended upon  circumstances.  In  general,  those 
which  really  increased  the  value  of  the  estate  were, 
merely  ornamental  were  not.  The  first  money 
paid  the  creditor  was  applied  in  discharge ;  first,  of 
the  interest,  and  afterwards  of  the  principal ;  and 
in  case  of  a  sale,  if  moveables  and  immoveables 
had  been  pledged,  the  moveables  were  to  be  sold 
first,  and  if  sufficient  to  pay  the  debt,  the  im- 
moveables were  not  to  be  touched ;  the  only 
instance  almost  of  any  distinction  in  the  civil 
law  resembling    ours,   between   real     and   personal 

(9)  See  1  Atk.  477. 

(10)  As  to  these  distinctions,  see  Jones  on  Bailments. 
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estates(ll).  Special  pledges  also  were  to  be  sold 
before  general  ones. 

Another  division  of  mortgages  or  pledges  was 
into  express  or  tacit.  Tacit  were  those  interests 
of  the  exchequer  in  the  goods  of  the  subject,  as 
security  for  the  public  taxes— of  the  landlord  in 
the  thing  leased  for  his  rent— of  the  pupil  in  the 
property  of  his  guardian — of  the  wife  in  the  goods 
of  her  husband  to  the  amount  of  her  dowry — of 
the  repairer  of  a  house  in  the  house  repaired,  with 
some  few  others  of  less  note.  It  is  observable, 
that  the  case  of  a  master  of  a  ship-contract  is  not 
mentioned,  though  it  has  been  said(i2),  that 
every  contract  of  the  master  tacitly  binds  the  ship, 
and  argued  by  analogy  from  the  repairer  of  a  house, 
but  Gail  denies  the  analogy. 

The  mortgagee  out  of  possession  might,  on 
failure  of  payment,  obtain  possession  by  the  hypo- 
thecarious  action :  the  mortgagor,  when  posses-- 
sion  had  been  delivered  might  (on  the  debt  being 
paid  or  satisfied  out  of  the  profits)  reclaim  it  by 
the  pignoratitious  action;  a  counter  pignorati- 
tious  action  was  given  to  the  creditor  where  the 
pledge  having  remained  in  debtor's  hands,  the 
creditor  could  not  recover  it,  but  sued  for  the 
value ;  the  mortgage  was  afiected  by  the  privileges 
of  certain   creditors,  as  if  money  was  lent  to  build 


(li)  See  D.  50.    17.  23.  13.   7.  8.   and  35.     Dig.   42.  1. 
15.  2. 

(12)  2  Lord  Raymond,  805. 
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or  repair  a  house  which  was  afterwards  mortgaged 
to  another,  the  lender  had  a  tacit  lien  or  pledge 
on  the  house,  and  was  preferred  to  the  express 
mortgagee;  so  the  landlord's  claim  of  rent  was 
preferred,  but  the  claims  of  the  exchequer  had 
no  such  privilege  of  being  preferred  to  a  mort- 
gage,  though  they  were  to  a  simple  debt,  and 
the  mortgage  debt  also  took  place  of  many  claims 
which  had  privilege  of  other  debts,  such  as  funeral 
expenses,  &c.(13)  these  not  being  considered 
like  those  above-mentioned  to  be  tacit,  but  direct 
liens  upon  the  mortgaged  property. 

The  fourth  title  of  the  20th  book  of  the  Pan- 
dects, and  the  18th  of  the  eighth  of  the  Code, 
treat  of  the  order  and  priority  of  mortgages ;  the 
cases  put  are  many  and  various,  and  do  not  seem 
materially  to  differ  from  the  provisions  of  our 
own  law.  A  subsequent  mortgagee  could  of  course 
receive  nothing,  till  a  former  had  been  paid  his 
principal,  interest,  and  costs  but  he  might  buy 
off  the  former,  and  so  protect  or  confirm  his  own 
title(14).  We  have  before  observed,  that  a  mort- 
gagee might  tack  another  incumbrance  to  his 
mortgage,  and  if  he  lent  more  money  by  way  of 
further  charge  on  the  estate  mortgaged,  he  was 
preferred  as  to  this  charge  also,  before  a  mort- 
gagee created  in  the  intermediate  time(15).     Dig. 

(13)  See  Dig.  20.^.  I.  &>  11.  7.  45. 

(14)  See  2  Vent.  337.     2  Vern.  156.     1  Bro.  63. 

(15)  Compare  this  with  the  case  of  Fraine  v.  Cole,  in 
chancery,  1783,  cited  by  Mr.  Woodeson  in  his  Lecture 
on  Mortgages.  ^ 
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20.  4.  3.  Ill  some  cases  the  subsequent  mortga- 
gee was  preferred,  e.  g.  if  his  mortgage  had  been 
made  for  the  preservation  of  the  pledge  itself,  as 
for  the  repairs  of  a  ship,  if  that  had  been  the  se- 
curity (16);  in  the  16th  section  of  the  4th  title, 
20th  book  of  the  Digests,  a  case  is  reported  of  a 
third  mortgagee,  who  having  defeated  the  first  in 
a  suit,  and  proved  the  weakness  of  his  claim, 
claimed  therefore  himself  priority  to  the  second, 
who  had  been  no  party  to  the  suit ;  it  does  not  seem 
very  reconcileable  with  the  wisdom  of  the  civil 
law,  to  have  stated  it  as  a  serious  question,  but  it 
serves  to  shew  that  this  species  of  property  seems 
to  have  been  as  productive  of  controversy  with 
them  as  among  us. 

To  enter  more  into  detail  upon  their  law  of  mort- 
gages would  be  foreign  to  my  present  plan.  I 
shall  conclude  with  observing,  that  the  assign- 
ment of  mortgages  is  frequently  mentioned,  under 
the  name  of  subrogation  or  cession,  and  that  a 
second  mortgagee  could  not  sue  without  satisfy- 
ing the  former(17). 

(16)  Hypothecation  of  ships  is  by  the  ciTil  law. 

(17)  Mr.  Fonblanque,^  in  a  note  on  book  3.  ch.  3.  of 
the  Treatise  of  Equity,  observes,  that  the  position  laid 
down  by  Lord  Hardwicke,  and  now  undisputed  (yiz.  that 
a  third  incumbrancer,  without  notice  of  a  second,  taking  in 
the  first,  shall  have  satisfaction  before  the  second),  could 
not  hold  in  any  countries  but  these,  because  the  jurisdic- 
tion of  law  and  equity  is  administered  in  different  courts, 
yet  I  think  it  held  at  Rome  in  th«  same  conn.  I  should 
hesitate    long    before      I      controverted      the    authority     of 
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Mr.  Fonblanque,  if  this  be  controTerting  it,  for  perhaps  he 
speaks  of  modem  Europe  only ;  hb  respectability  is  deservedly 
considerable,  and  every  lawyer  has  experienced  the  utility  of 
his  commentary ;  but  I  am  supported,  I  think,  by  Heineccius, 
in  his  comment  upon  the  20th  book,  4th  part  of  the  Pandects, 
Qui  potiorei  in  pignore,  where  he  says,  hypothecarium  posteri- 
orem  priori,  sive  volenti  sive  invito  solvere  vel  offerre  pecuniam, 
posse ;  eo  facto  jus  omne  pignoris,  immo  ipsum  jus  prakaianis, 
in  ipsum  transferi,  d&c.  The  reader  must  be  aware,  that  I 
could  load  the  work,  like  Dr.  Ayliffe,  with  an  infinity  of  ques- 
tions in  the  civil  law  between  mortgagor  and  mortgagee,  or  the 
assignees  of  each,  as  well  as  between  two  mortgagees,  where 
the  first  is  brought  by  the  latter  to  an  account,  if  I  thought  they 
could  afford  either  amusement  or  instruction  to  the  modern 
lawyer.  The  civil  law  of  mortgages  is  much  referred  to  in 
Ryall  V.  Rowles.    2  Vesey,  p.  109. 
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OF  ESTATES  IN  JOINT  TENANCY,  COPARCENARY, 

AND  COMMON. 

OF  REMAINDERS  AND  REVERSIONS. 

Upon  the  subjects  of  this  chapter  I  shall 
have  occasion  to  saj  very  littlei  for  a  reason  very 
well  and  briefly  expressed  by  Mr.  Woodeson, 
when  he  is  speaking  of  the  refined  speculations  of 
the  civilians  upon  the  nature  of  contracts,  which 
is,  that  the  thoughts  of  the  Roman  jurists  were 
not  immersed  and  entangled  like  those  of  the 
early  lawyers  of  this  country,  in  metaphysical 
and  abstruse  subtilties,  applied  to  landed  estates. 
We  shall  find  therefore  among  them,  none  of  the 
metaphysical  distinctions  between  the  seisin  of 
joint  tenants  and  tenants  in  common,  nor  any 
elaborate  niceties  about  vested  and  contingent 
remainders.  Joint  estates  of  necessity  they  had : 
as  all  property  gavelled,  the  takers  by  descent, 
of  course,  were  coparceners.  Of  tenancy  in  com- 
mon,   little    mention    is    made  (probably    because 
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they  considered  it  too  plain  a  subject  to  require 
illustration)  enough  however  to  shew  us,  that  it 
was  favoured  with  them,  even  more  than  with 
us ;     for,    strictly    speaking,    joint    tenancy  could 

m 

not,  by  the  civil  law,  be  created  by  deed  or  inter 
vivos  at  all,  but  only  by  will. 

The  points  to  which  they  have  chiefly  attended, 
are  the  jus  accrescendi  and  the  right  of  partition ; 
the  jus  accrescendi,  is  the  very  same  term  which 
is  applied  to  the  right  of  survivorship  by  our 
ancient  lawyers(l).  This  jus  accrescendi  had 
place  between  coheirs,  and  between  joint  devisees 
or  legatees,  but  not  in  services,  nor  among 
merchants,  nor  in  donations  or  grants  inter  vivos, 
except  they  flowed  from  the  emperor,  nor  in  sub- 
stitutions in  trust,  but  in  direct  substitutions  it 
had(2). 


(i)  See  2  Black.  Com.  p.  193.  and  Mr.  ChristiaD's  note 
thereon. 

(2)  See  Code  10.  14.  Dig.  32.  3.  89.  Code  4.  37.  3. 
Though  there  was  jus  accrescendi  between  legatees^  this 
only  means  where  one  died  before  testator,  or  would  not 
accept  his  part,  for  if  both  outlived  him  there  was  no  sur- 
vivorship between  legatees,  and  the  same  is  our  ecclesiasti- 
cal law.  See  Swinburne,  part  1.  sec.  7.  and  2  Lev,  209. 
our  law  agrees  as  to  merchants. 

A.  makes  two  executors,  B.  and  C.  appointing  them 
residuary  legatees^B.  dies,  the  whole  shall  survive  to  C. 
Cray  v.  Willis,  2  P.  Williams,  p.  529. 
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The  action  communi  dividundo  lay  by  one  joint 
tenant,  or  T.  in  common  against  another,  to 
oblige  him  to  divide  the  joint  property,  which 
was  called  rei  communio.  But  if  the  holders  of 
the  joint  estate  were  coparceners,-  or  coheirs,  their 
remedial  action  in  this  case  was  called  familia; 
erciscundae.  See  3  Inst.  tit.  28.  If  a  thing  could 
not  conveniently  be  divided,  the  whole  might  be 
adjudged  to  one,  he  paying  the  other  the  value 
of  his  part ;  or  if  matters  could  not  otherwise  be 
settled,  the  whole  must  be  exposed  to  sale.  Code 
3.37.  1.  and  D.  8.4.  6. 

If  the  united  property  was  in  unequal  shares,  the 
greater  share  might  be  charged  with  a  service  to 
the  other,  D.  2.  10.  22.  3.  and  every  share  stood 
as  a  warranty  to  the  title  of  the  others.  C.  3. 
36.  14. 

The  title  deeds  of  an  estate  in  common,  might 
be  ordered  by  the  judge  to  be  left  with  him  that 
had  the  best  part,  and  that  the  others  should  have 
authentic  copies,  or  if  all  had  equal  interest,  the 
judge  might  nominate  a  person  to  keep  them 
safely  in  his  custody.     Dig.  10.  2.  5. 

REMAINDERS  AND  REVERSIONS. 

In  strictness,  or  by  any  direct  mode  undoubt- 
edly, as  we  have  repeatedly  observed,  there  could 
be   no   such    thing  either    as    entails    or    remain- 
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ders(d).  Nor  did  the  usual  substitutions  signify  any 
thing  similar,  they  were  vulgar  or  pupillary,  the 
vulgar  substitution  signifying  the  appointment  of  a 
substitute  in  case  the  heir  at  law,  or  original  devi- 
see, would  not  accept  the  heirship ;  the  other  pro- 
viding, that  in  case  a  minor  son  would  not  accept 
their  heirship,  or  having  done  so,  should  die  under 
age,  the  appointee  of  the  father  should  come  in 
his  place ;  to  .which  may  be  added «  the  quasi  pu- 
pillary, differing  from  the  last  only  in  its  object 
being  an  ideot  or  lunatic,  whether  minor  or  not. 
But  I  am  supported  by  Mr.  Wood  and  the  French 

(3)  In  thinking  that  they  could  even  indirectly,  I  have 
to  combat  not  only  Mr.  Gibbon,  but  Dr.  Adam  Smith, 
who,  on  the  Wealth  of  Nations,  book  2.  ch.  3.  p.  166. 
treats  with  contempt  these  fictions,  as  he  supposes  them,  of 
the  French  lawyers  ;  he  says,  neither  fidei  commlssa,  nor 
substitutions,  resemble  entails.  Dr.  Halifax  is  at  issue 
with  him,  for  he  says  they  did. 

I  think  I  have  conceded  too  much  to  my  respect  for  Mr. 
Smith  and  Mr.  Gibbon,  by  granting  in  the  text  that  pupil- 
lary substitutions  did  not  resemble  remainders ;  in  some  in- 
stances surely  they  did ;  what  is  a  devise  to  a  son,  and  if  he 
die  under  age  to  a  stranger,  but  a  contingent  remainder  as 
to  the  latter?  and  did  not  the  famous  case  of  Curius  and 
Coponius,  argued  by  no  less  men  than  Seas  vol  a  and  Crassus 
(which  Lord  Mansfield  has  peculiarly  noticed)  respect  a  re- 
mainder :  That  was  a  devise  to  a  child  with  which  the 
wife  was  supposed  to  be  pregnant,  and  if  such  child  died 
under  age,  then  a  devise*  over.  Cic.  de  Oratore,  lib.  1. 
Burr.  1623. 
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jurists,  in  thinkiDg  that  fidei  commissary  substitu- 
tions often  corresponded  to  our  remainders,  and 
what  I  consider  much  more  than  either,  I  think 
I  am  supported  by  passages  in  the  Code.  The 
Pandects,  lib.  28.  tit.  6.  sec.  23.  speak  of  cross 
remainders,  qui  plures  hseredes  instituit  ita  scrip- 
sit,  eosque  omnes  invicem  substituo ;  but  ^hat  I 
chiefly  rely  upon  is,  the  6th  book  and  42d  title 
of  the  Code ;  there,  among  other  things,  this 
case  is  put,  si  frater  tuus  postquam  patri  haeres 
extitit,  pubes  jam  factus  decessit,  ex  pupillari  sub- 
stitutione  tibi  fasereditas  ejus  delata  non  est.  Sed 
si  verbis  fidei  commissi  aliqua  parte  testamenti 
confirmata  est,  fidei  commissum  ab  haeredibus  pe- 
tere  non  prohiberis.  ^ 

Now  since,  as  Mr.  Gibbon  saysj  the  potver  of 
the  testator  expired  with  the  existence  of  the  testa- 
menif  and  the  heir  who  accepted  acquired  an  abso- 
lute dominion  over  the  property,  how  in  this  case 
could  the  brother  have  succeeded  but  as  a  remain- 
der man,  by  virtue  of  tlie  trust  created  by  the 
father's  will  ? 

Reversions,  literally  speaking,  the  Romans  must 
have  bad,  but  not  in  our  feodal  sense  of  them, 
nor  with'  their  feodal  consequences,  such  as  the 
incidental  rights  of  the  reversioner  respecting 
rents,  and  the  peculiar  modes  of  the  descent  of 
reversions,  which  introduce  them  with  us  to  the 
particular  notice  of  legal  writers. 

We  have  now  described  the  nature  and  divisions 
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of  things,  and  the  several  kinds  of  estate  or  in- 
terest that  might  be  had  in  them.  We  shall  pro- 
ceed in  the  ensuing  chapter  to  consider  the  titles 
to  things;  not  first  to  things  real,  then  personal, 
as  Sir  William  Blackstone  has  been  forced  to  do 
by  the  genius  of  our  law,  but  according  to  the 
mode  of  the  civil,  to  both  together — to  things  in 
general. 


(  217  ) 


CHAPTER  Vr 


LAW  OF  DESCENTS. 

The  Roman  law  of  descents  is  worthy  of  our 
attention,  as  our  rules  respecting  the  devolution 
of  personal  property  have  been  in  a  great  measure 
borrowed  from  it,  and  as  it  has  been  frequently 
recurred  to  in  our  municipal  courts,  in  contro- 
versies  respecting    distribution  and    administration 

(1)  Thai  the  statute  of  distributions  has  been  copied 
from  the  civil  law  some  have  denied ;  but  Lord  Hardwicke, 
in  the  case  of  Wallis  and  Hodson,  2  Atk.  115,  expressly 
says,  what  the  master  of  the  rolls  (Prec.  in  Chancery,  5M.) 
had  said  before,  that  the  statute  of  distributions  is  to  be  con- 
Atrued  by  the  rules  of  the  civil  law.  Upon  this  subject  then 
no  one  will  deny,  that  a  knowledge  of  the  civil  law  is  use* 
ful  and  necessary. 

That  this  celebrated  statute  was  prepared  by  a  very  emi- 
nent civilian.  Sir  Walter  Walker,  every  one  knows;  but 
Sir  Wm.  Blackstone  has  chilled  a  little  our  spirit  of  enquiry, 
by  coldly  saying,  that   it  bears  some  resemblance  to  the  Ro- 

VoL.   L  28 
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But  before  this  law  can  be  perfectly  understood, 
it  will  be  necessary  to  explain  (what  has  been  fre- 
quently before  alluded  to)  the  nature  of  the  Ro- 
man heir  or  heirship.  The  meaning  of  an  heir, 
in  the  civil  law,  was  very  diflferent  from  the  signifi- 
cation of  the  word  in  ours ;  they  applied  the  name 
both  to  him  who  took  by  descent,  and  to  him  who 
took  by  will,  and  to  the  heirship  by  descent,  annex- 
ed ideas  utterly  unknown  to  our  law.  Their  singu- 
lar conception  of  an  heir  was  this,  that  he  was  one 
and  the  same  person  with  the  deceased ;  that  he 
represented  him  personally;  and  his  representing 
him,  with  respect  to  subjects  of  property,  did  not 
more  or  less  enter  into  the  Roman  notion  and  de- 
finition of  an  heir :  the  succession  was  considered 
not  as  a  right  of  succeeding  to  property^  but  of 
succeeding  to  the  person  deceased,  of  coming  in 
his  place  and  representing  him.  The  person  own- 
man  law  of  saccesaioDs,  ab  inteatato ;   however,  as  he  sub- 

• 

aequently  acknowledgea,  that  the  doctrine  and  limits  of  re- 
preaentatioa  laid  down  in  the  atatute  of  distributionsy  seem 
to  be  chiefly  borrowed  from  the  civil  law,  we  have  no  oc- 
casion to  be  discouraged  in  the  pursuit,  and  may  perhaps 
impute  this  seeming  reluctance  to  admit  the  received  opi- 
nion, to  an  anxiety  to  do  honour  to  the  ancient  English 
law.  See  BLack.  Com.  vol.  iL  ch.  92.  The  reluctance^ 
of  that  learned  judge  to  admit  our  debts  to  the  civil  law  fre- 
quently appears,  they  are  no  where  more  manifest  than  ia 
the  donatio  mortis  causa.  Yet  even  as  to  that  he  only  says,, 
that  it  seems  to  be  borrowed  from  the  civil  lawyers,  and  he 
shews  the  same  jealousy  as  to  the  coUatio  bonorum. 
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ing  the  estate  was  like  a  corporation  that  never 
dies ;  he  was  supposed  to  be  one  and  the  same ; 
and  this  extraordinary  idea  of  an  ~  heir  is  ingrafted 
into  the  Scotch  law,  and  is  the  parent  of  many 
consequences  therein.  This  may  be  illustrated  by 
consulting  Lord  Kaimes's  Law  Tracts,  a  work  much 
superior  to  his  Principles  of  Equity(2). 

Dr.  Christian,  in  a  note  on  the  second  volume  of 
Blackstone's  Commentaries,  very  well  and  briefly 
explains  the  Roman  heirship :  the  civil  law,  says 
he,  considers  father  and  son  as  one  person,  so  that 
upon  the  death  of  either,  the  inheritance  does  not 
so  properly  descend  as  continue  in  the  hands  of  the 
survivor. 

From  this  principle  many  curious  corollaries 
followed.  We  liave  already  mentioned,  that  the 
ancestor  could  not  directly  entail  the  estate  or  name 
a  remainder  man,  though  he  might  by  the  cir- 
cuitous method  of  binding  the  heir  in  shape  of  a 
trust ;  this  followed  from  what  has  been  said,  for 
the  inheritance  being  entirely  the  heir's,  and  per- 
fectly in  his  disposal,  any  future  heir  now  named 
by   him,   took    place  of  any  other    heir    formerly 

(2)  With  a  view  to  these  principles,  it  is  said,  2  Vesey, 
91,  an  executor  was  an  heir  by  the  old  Roman  law;  but 
this  I  think  leads  to  error,  for  an  executor  may  be  without 
any  beneficial  interest — a  mere  manager  of  the  property, 
and  trustee  for  others,  an  idea  unknown  to  the  Romans  till 
introduced  by  the  ecclesiastics,  sometimes  for  charitable — 
sometimes  for  interested  purposes — in  late  times  of  the  em- 
pire. 
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oamed  bj  the  ancestor,  and  tbe  power  of  the  an- 
cestor  over  the  property  necessarily  ceased  with 
his  life,  and  could  not  be  exerted  or  extended  be- 
yond it. 

Frofn  the  sanie  principles  followed  the  celebrated 
rule  of  the  civil  law,  ^'  Nemo  mori  potest  ex  parte 
testatus,  ex  parte  intestatus,"  that  a  man  could 
not  die  partly  testate,  partly  intestate,  because  his 
representative,  from  their  legal  identity,  must  have 
all  his  property ;  and  that  the  ha^es  factus,  or 
devisee,  was  not  considered  so  much  as  taking  by 
purchase  as  by  descent,  not  as  devisee  but  as  keiVf 
not  indeed  natural,  but  appointed,  yet  still  an  heir. 

Hence  also  arose  a  grand  distinction  between 
their  law  and  ours  as  to  payment  of  debts  ;  the 
creditors  of  the  deceased  could  come  upon  his  heir, 
not  only  to  the  extent  of  the  assets  he  had  by 
descent,  but  also  upon  all  the  property  be  had  in 
the  world,  howsoever  or  from  vvhomsc^ver  he 
might  have  acquired  it.  As  this  might  often  be 
a  great  hardship,  no  man  was  obliged  to  take  by 
descent  as  with  us,  and  even  a  son  might  refuse 
to  be  heir,  or  he  might  take  a  year  to  deliberate 
whether  he  would  or  not.  But  in  later  times, 
things  were  put  more  on  a  footing  of  good  sense, 
the  heir  might  make  an  inventory  of  the  deceased^s 
effects,  and  by  separating  -them* from  his  own, 
screen  his  other  property  from  debts  to  which  he 
was  a  stranger(3).     If  no  person  would  take    the 

(3)  This  whole  system,  both  iu  principle  aod  practice, 
Jong  prevailed  in  Scotland.     See  Lord  Kaimes's  Law  Tracts. 
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heirship,  the  owner  of  property  might  oblige  his 
stave  to  be  his  heir,  which  was  often  done  in  ex- 
pectation of  djing  deeply  in  debt,  from  a  whimsi- 
cal idea  of  avoiding  disgrace,  since  the  goods  then 
seized  by  the  creditors  would  be  those,  not  of  the 
extinct  master,  but  of  the  slave,  whose  dishonour 
upon  this  occasion  was  always  compensated  by  the 
donation  of  freedom ;  heirs  therefore  were  either 
necessariij  as  the  slave  just  mentioned,  or  sui  et 
necessarily  as  the  sons  of  deceased  (the  latter  epithet 
being  aldded,  because  they  could  not,  be  excused 
without  application  to  the  praetor),  or  extraneij 
strangers,  who  were  at  perfect  liberty  to  act  or 
not,  as  they  thought  fit(4).  Having  thus  ex- 
plained the  heirship  of  the  civil  law,  and  having 
observed  that  the  Roman  law  of  descent  is  so  far 
interesting  to  us,  as  it  gave  rise  to  our  law  of 
succession  to  personal  estates  and  order  of  grant- 
ing administration,  and  furnished  hints  for  our 
statute    of    distributions(5),   it     seems    superfluous 

For  the  Roman  law  of  heirship,  see  Institutes   de  Successi- 
onibus  ah  Intestato, 

(4)  Monsters  could  not  be  heirs  by  the  civil  law,  nor 
bastards,  to  the  father's  inheritance,  but  they  might  to  the 
mother's ;  indeed,  if  the  father  had  no  lawful  wife  or  child, 
the  bastard  with  his  mother  succeeded  to  one-twelAh  each 
Nov.  89.  ch.  8.  and  12.    Cod.  6.  59.  5.     Fif.  1.  6.  14. 

(5)  Dr.  Christian  observes,  that  though  it  is  said  that  the 
canon  law  computation  has  been  adopted  by  the  law  of  Eng- 
land, yet  he  does  not  know  a  single  instance  in  which  we 
have  occasion  to    refer  to   it ;     but   that   the   civil   law   com- 
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to  go  further  in  delineating  the  civilians'  canons 
and  rules  of  descent,  than  their  ultimate  establish- 
ment and  ordination  by  Justinian  (because  their 
situation  at  that  period  alone  has  been  regarded 
by  our  laws),  without  reviewing  those  perplexed 
and  intricate  changes  which  they  passed  through 
antecedently  to  his  reign.  I  shall,  however,  sub- 
sequently poiut  out  some  of  the  principal  of  these 
to  the  reader's  attention. 

The  canons  of  descent  or  succession  adopted  by 
the  civil  law  differ  from  those  of  our  common  law, 
as  to  real  estates,  in  almost  every  particular,  as  will 
appear  by  the  following  comparison. 

First,  All  property  (whether  what  we  call  real  or 
personal)  gavelled  and  descended  equally  among 
all  the  children  of  the  deceased,  both  male  and  fe- 
male, without  regard  to  primogeniture  or  sex,  with 
representation  ad  infinitum.  Nov.  118.  ch.  1.  and 
Nov.  22.  ch.  29.     See  also  Wood. 

Secondly,  The  right  of  inheritance  could  ascend 
as  well  as  descend ;  the  rule  was  defended  by  the 
obligations  of  the  child  to  the  parent,  as  well  as 
by  the  supposition  of  the  estate  having  often  pro- 
ceeded from  his  bounty:  better  reasoning  at  least 
than  Lord  Coke's  in  support  of  the  contrary  doc- 
trine, viz.  that  gravia  deorsum  tendunt. 

putation  is  of  great  importance  in  ascertaining  who  are  en- 
titled to  administration^  and  to  the  distributive  shares  of  an 
intestate's  personal  property.  Note  on  2  Black.  Com. 
ch.  14.  p.  208. 
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Thirdly,  Whereas  real  estates  with  us  always 
go  per  stirpes ;  at  Rome,  all  property  whatsoever 
descended,  soaietimes  per  stirpes,  sometimes  per 
capita :  in  the  direct  descending  line  always  per 
stirpes;  and  so  among  collaterals  taking  by  way 
of  representation,  where  any  person(6)  of  equal 
degree  with  the  person  represented  still  subsisted  ; 
but  if  all  took  in  their  own  rights,  they  took  per 
capita. 

Fourthly,  In  their  method  of  computing  de- 
grees, they  reckoned  not  as  we  do  from  the  com- 
mon stock  downwards,  to  each  of  the  persons  re- 
lated, or  to  the  most  remote  of  them,  but  from  the 
person  a  quo  upward  to  the  common  stock,  and 
then  downward  again  to  the  other  party  related  ; 
a  distinction  between  their  law  and  ours  familiar 
to  every  lawyer(7). 

Fifthly,  No  such  rule  as  that  on  failure  of  lineal 
descendants,  the  inheritance  shall  descend  to  the 
blood  of  the  first  purchaser,  nor  any  consideration 
had,  whether  the  estate  first  came  by  father  or  mo- 
ther's side. 

(6)  Nov.  110.  c.  3.  Inst.  8.  1.  6.  A  brother  and  two 
nephews  of  deceased  took  per  stirpes ;  but  if  no  brother 
aNve,  the  children  of  brothers  would  take  per  capita.  See 
Walsh  and  Walsh,  Prec.  in  Chan.  64.  and  2  Bl.  Com.  217. 
octavo,  and  Davers  v.  Dewes,  3  P.  Wms. 

(7)  Thus,  by  our  law.  Erst  cousins  are  in  the  second  de> 
gree,  by  the  civil  law  in  ihe  fourth,  viz.  to  the  father  one 
degree,  to  the  grandfather  two,  to  the  uncle  three,  to  hi» 
child  a  cousin  four. 
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Sixthly,  The  half  blood  was  not  excluded,  though 
postponed  to  the  whole,  as  we  shall  see  hereafter. 

Seventhly,  The  agnati,  or  relations  by  the  fa- 
ther's side(8),  were  not  preferred  to  the  cognati, 
or  relations  by  the  mother,  though  they  had  been 
so  until  the  distinction  was  abolished  by  Justinian 
himself,  and  rightly,  says  Sir  Wm.  Blackstone,  be- 
cause as  the  Roman  law  gave  no  preference  to 
males  in  lineal  succession,  there  was  no  reason  for 
preferring  them  in  coltateral(9). 

(8)  I  bow  to  Blackstone,  Ellis,  and  Wood,  in  interpret- 
ing agnati  to  mean  relations  by  the  father's  side,  yet  I  think 
that  was  not  always  the  meaning.  Heineccius  interprets 
them  to  be  per  virilis  sexus  personas  conjunctij  Gibbon 
calls  them  persons  connected  by  a  line  of  males.  Accord- 
ing to  these  distinctions,  I  should  suppose  that  the  son  of  a 
father's  aunt  should  be  a  cognate,  not  an  agnate ;  and  in  the 
second  of  the  institutes,  the  son  of  a  sister  is  specially  trans- 
ferred from  the  cognates  to  the  agnates. 

The    cognates    were    preferred    to    the    Gentiles:  by    the 
Gentiles  were  meant   those  of  the  same  general  family  united  ' 
by   one  common  name,  a  gens  like  a  tribe  or  clan  ;  the  nomen 
marked   the   gens;  the  cognomen  or   surname  the  particular 
branch    of   that     family.     Caius    Julius   Cssar    was    of   the 
Julian    family,  and   of  that   branch   of  it  called   Cesars ;  the  - 
Julii  were  gentiles  to  him,  the  Cssars  agnates.     To  Publius 
Cornelius  Scipio,   PubHus  was  the  prenomen  corresponding 
to  our   christian   name,  Cornelius  the  name,  Scipio  the  sur- 
name, i.  e.  he   was  of  the   Scipio  branch   of  the  Cornelian 
family :  sometimes  an  agnomen  was  added,  as  to  htm  Afri- 
canus.    The   wife  took  the  husband's  name  as  with  us. 

(9)  Sir   William   seems  to   forget  that,   in   collateral,  the 
relations  by  the  female  line  would  even  at  Rome  carry  their 
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Having  thus  shewn  how  very  difTerent  their 
canons  of  descent  were  from  ours,  I  proceed  to 
sketch  the  method,  in  which  they  searched  for 
the  heir  of  an  intestate,  or  the  successor  to  bis 
estate. 

1.  In  the  first  place  succeeded  all  his  children, 
by  equal  portiops,  with  representation  ad  infinitum, 
without  any  respect  to  primogeniture  or  preference 
with  regard  to  sex. 

2.  If  no  descendants,  the  father  and  mother, 
brothers  and  sisters  of  deceased,  by  the  whole 
blood,  shared  his  property  in  equal  portions 
(10). 

portions  of  the  estate  into  another  name  and  family.  The 
Institutes  say,  ''  Commodius  videbatur  ita  jura  constitui,  ut 
''plerumque  hsreditates  ad  masculos  confluerent."  Lib.  3. 
lib.  2. 

(10)  Not  so  by  our  law.  With  us  the  father  excludes 
not  only  the  mother,  but  the  brothers  and  sisters:  if  no 
father  alive,  the  mother  excluded  brothers  -and  sisters,  until 
the  statute  1  James  II.  in  England,  and  William  III.  in 
this  country,  admitted  them  with  her.  And  so  the  whole 
ascending  line,  as  Lord  Holt  observes  in  the  case  of  Black- 
borough  and  Davis,  1  P.  Wms.  51.  was  preferred  until  the 
statute  of  distributions  ordained  that  a  nearer  collateral  should 
be  preferred  to  a  more  remote  lineal :  in  that  case  the  grand- 
mother was  preferred  to  the  aunt,  both  as  to  administration 
and  as  to  distribution,  not  because  in  the  ascending  line  of 
kin,  but  because  she  was  nearer  of  kin  according  to  the 
computation  of  the  civil  law  ;  for,  afttr  the  statute  of  distribu- 
tions, her  being  in  the  ascending  line  simply  would  not 
have  given  her  a  preference. 
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3.  If  the  parents  of  intestate  died  before  him, 
his  brothers  and  sisters,  by  the  whole  blood,  came 
in,  in  preference  to  his  grandfather  or  grand- 
mot  her(  11). 

4.  If  some  of  the  brothers  of  the  intestate  by  the 
whole  blood  survived  him,  but  others  were  dead, 
leaving  children,  those  children  took  per  stirpes 
their  father's  respective  portions  jure  representa- 
tionis:  but  if  all  the  brothers  and  sisters  of  in- 
testate died  before  him,  the  right  of  representa- 
tion was  not  extended  to  their  children;  in  that 
case  the  parents  or  nearest  ascendants  living,  how- 
ever remote,  came  in,  in  preference  to  the  nephews 
and  nieces  of  intestate,  or  any  other  collaterals 
(12). 

(11)  The  rule  in  oor  law  is  the  same  as  to  personal  estate. 
This  18  the  famous  question  argued  by  Voet  against  Domat 
and  others.  Voet's  opinion  is  confirmed  by  Lord  Hard- 
wicke,  and  established  as  law  with  us  in  the  case  of  Evelyn 
and  Evelyn,  3  Atkins,  762.  Same  case  is  reported  by  Am- 
bler. 

(12)  We  have  observed  in  the  preceding  note,  that  the 
brother  was  preferred  to  the  grandfather;  but  it  appears  by 
the  rule  above,  that  a  deceased  brother's  son  was  postponed 
to  him,  and  indeed  to  any  other  ascendant,  unless  there  was 
some  other  brother  still  surviving.  This  seems  to  be  contra^ 
dieted  by  Wood,  who  says  brothers  and  sisters  children  are 
admitted  with  the  ascendants  in  the  right  line — but  I  think 
it  is  expressly  delivered  in  the  127th  Novel,  cap.  1.  which 
first  gave  the  right  of  representation ;  and  afler  mentioning 
that  brothers  children  had  been  by  a  former  law  totally  e%r 
eluded,    goes    on,    Si    moriens    relinquat   ascendentium   ali^ 
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5.  No  brother  or  sister  by  the  whole  blood  sur- 
viving^ intestate,    and   the    ascending    line     being 

quein,''&.  fratres  qui  possint  cum  parentibus  vocari,  &.  alterius 
prsemortui  fratris  fllios  turn  cum  ascendentibus  et  fratribua 
vocantur  etiam  prcemortui  tui  fratris  filii.  Upon  which 
Heineccius  thus  comments :  Si  soli  existent  germanorum 
iiberi,  illi  ab  ascendentibus  exchiduntur;  and  Sir  William 
Blackstone  says,  2  Comm.  p.  214,  he  apprehends  that,  by 
the  civil  law,  if  all  the  brothers  and  sisters  were  dead,  their 
children  took  per  capita,  not  per  stirpes,  in  their  own  right, 
and  not  jure  representationis. 

Here  again,  I  apprehend,  the  rule  of  our  law,  as  to  per- 
sonal estate,  agrees  with  the  civil,  as  in  preferring  the  grand- 
father to  the  nephew  of  the  intestate,  if  all  the  intestate's 
brothers  are  dead,  but  not  otherwise.  It  does  not  indeed 
(since  the  statute  of  distributions  was  made)  agree  with  the 
civil  law,  in  preferring  all  the  ascendants  in  such  a  case  to 
the  nephew,  because  that  statute  prefers  a  nearer  collateral 
to  a  more  remote  lineal ;  but  that  it  does  agree  in  pre- 
ferring the  grandfather,  who  is  nearer  of  kin  where  the 
nephew  does  not  take  jure  representationis,  appears,  I  think, 
from  the  case  of  Walsh  and  Walsh.  Prec.  in  Chan.  64. 
Keilway  and  Keilway,  2  P.  Wms.  344.  Davers  v.  Dewes, 
3  P.  Wms.  40.  Lloyd  v.  Tench,  2  Vesey,  213.  and 
Stanley  v.  Stanley,  1  Atks.  456.  In  this  last  case,  the 
chancellor  says,  the  words  of  the  statute  of  distributions  do 
suppose  that  there  must  be  some  persons  to  take  in  their  own 
right,  and  others  by  way  of  representation.  On  the  same 
principle  in  the  case  of  Durant  and  Bestwood,  1  Atk.  464. 
an  aunt  and  nephew  were  decreed  equally  entitled,  because 
equally  of  kin,  and  no  representation  aUowed,  no  brother 
being  alive.  It  must  be  carefully  noted,  however,  that 
this   rule   does    not   extend   to    cases   under    the    statute    of 
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spenti  next  came  in  nephews  and  nieces  by  the 
whole  blood,  in  preference  to  brothers  of  the  in- 
testate by  the  half  blood. 

6.  Brothers  and  sisters  bj  the  half  blood,  and 
their  children,  the  nephew  by  the  half  blood  ex- 
cluding the  unele  by  the  whole(13). 

William  HI.  which  enabled  brothera  and  siatera  to  ahare 
with  a  mother.  In  the  aame  caae  of  Stanley  and  Stanley, 
nephews  and  nieces  of  intestate  were  decreed  to  share  with 
his  mother  and  widow,  though  uo  brother  or  sister  of  the 
intestate  living. 

(t3)  I  have  taken  these  two  last  rules  of  succession  ver- 
batim from  Wood,  not  being  able  to  satisfy  myself  from  the 
o|pginal  authorities,  though  it  seems  somewhat  difficult  to 
see  the  reason  of  them,  or  to  reconcile  them  with  the  pre- 
ceding ;  for  if  there  was  no  representation  where  all  the 
brpthers  were  dead,  why  should  the  nephew  be  preferred  to 
the  uncle,  any  more  than  he  is  with  us  in  such  a  case? 
Perhaps  these  rules  suppose  a  brother  of  the  half  blood  at 
least  to  be  still  living. 

Our  law  here  diffefef,  not  only  in  putting  uncles  and 
nephews,  where  the  nephews  take  in  their  own  right  and 
not  jure  representation  is,  on  a  footing,  but  also  in  not  post- 
poning the  half  blood,  or  making  any  difference  between  it 
and  the  whole  as  to  personal  estate.  Sir  William  Black- 
stone,  in  his  note  on  this  subject  to  book  2.  ch.  32.  of  his 
Commentaries,  seems  not  to  atteiid  to  this  preference  of  the 
whole  blood,  or  to  the  narrow  limits  of  the  right  of  repre- 
sentation. Note!  it  has  not  been  determined  that  the  half 
blood  should  succeed  equally  with  the  whole  under  the 
statute  of  James  11.  said  by  L.  C.  Wallis  and  Hodson,  2. 
Atkyni. 
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7.  Other  collaterals  according  to  proximity. 

8.  Husband  to  wife,  or  wife  to  husband(14). 

9.  The  exchequer  by  escheat(  15). 

Having  thus  stated  thS  canons  of  descent  as 
finally  regulated  by  the  novels ;  it  may  be  requisite 
l)riefly  to  mark  how  the  law  stood  antecedently  in 
some  remarkable  instances,  which  occasion  much 
diversity,  even  between  the  novels  and  the  insti* 
tutes,  which  were  previously  published. 

By  the  old  law,  lineal  descendants  through  a 
female  had  been  postponed  to  all  collaterals,  but 
latterly  had  their  remedy  with  the  praetor. 

(14)  With  them,  therefore,  the  husband  and  wife  did  not 
succeed  to  each  other ;  but  on  failure  of  all  the  other  rela- 
tions of  each  party,  and  with  us  as  to  real  estate,  they  can- 
not succeed  each  other  at  all.  But  amongst  us  the  husband 
has  an  exclusive  right  to  all  the  wife's  personal  property,  as 
well  as  to  administration  to  her,  without  being  obliged  to 
distribute  among'  her  next  of  kin  (See  2  Mod.  20.  and  the 
express  words  of  the  statute  of  distribution),  and  the  wife 
surviving  shares  with  the  children  or  other  next  of  kin. 

(15)  So  with  us,  the  crown  is  entitled  if  no  kin  can  be 
found.  In  such  cases,  therefore,  a  suit  is  commenced  in  the 
ecclesiastical  court,  in  the  name  of  the  attorney-general,  for 
the  administration,  &c.  If,  indeed,  the  want  of  kin  ariseth 
not  from  natural  events,  but  from  legal  ordinances,  as  e.  g. 
from  the  deceased  being  a  bastard,  dying  without  a  wife  or 
children,  the  humanity  of  the  crown  usuaUy  suffers  his  next 
of  kin  by  nature,  though  not  recognised  by  the  law,  to  get 
administration  as  the  appointees  of  the  attorney-general,  or 
of  the  crown,  by  letters  patent.     See  3  P.  Wnis.  33.  . 
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There  was  originally  no  representation  among 
collaterals.  The  novels  gave  it  as  far  as  brothers 
and  sisters'  children,  but  this  was  subsequent  to  the 
sera  of  the  institutes. 

A  mother,  by  the  ancient  law,  did  not  succeed 
to  the  estate   of  her  children(l6),  nor  the  children 

(f6)  This  rule,  which  was  also  that  of  our  law  in  an* 
cient  times,  as  to  personal  as  well  as  real  estates,  has  given 
occasion  to  one  of  the  most  celebrated  wits  of  modern  days, 
to  put  in  the  mouth  of  one  of  the  pleasantest  creatures  of  his 
brain,  this  laughable  observation  : — /  cannot  be  persuaded y 
says  he,  but  that  the  Duchess  of  Suffolk  was  some  relation  to 
her  son.  To  understand  the  whole  wit  of  this,  the  reader 
must  peruse  the  following  ridiculous,  but  gravely  delivered, 
extracts  from  Swinburne : 

"  It  hath  not  only  been  a  question  amongst  the  best 
"lawyers  in  the  land,  whether  the  mother  be  of  kin  to 
"  her  child,  but  afler  much  disputation  it  hath  also  been  ad- 
"  judged  in  the  negative,  viz.  that  the  mother  is  not  of 
"  kin  to  her  child,  in  the  case  of  the  Duchess  of  Suffolk, 
**  in  the  reign  of  Edward  the  Sixth.  What  the  reasons 
**  were,  whereby  the  civilians  were  moved  to  be  of  this 
*'  opinion,  I  cannot,  says  Swinburne,  easily  conceive,  un- 
"  less  it  were  this,  that  mater  non  numeratur  inter  con^ 
**  sanguineoSf  or  unless  it  were  the  ancient  law  of  the  Twelve 
'*  Tables,  which  excluded  the  mother  from  succeeding  to 
''  the  inheritance  of  the  son  or  daughter.  But  the  reasons 
"  which  moved  the  temporal  lawyers  to  be  of  this  mind 
'*  were.  First,  because  lands  cannot  ascend,  and  therefore 
'*  they  'concluded  the  same  of  chattels.  Secondly,  because 
**  the  children  are  of  the  blood  of  the  parents,  yet  are  not 
"parents  of  the  blood  of  their  children.  Thirdly,  because 
''the    father,    mother,  and  child,   though    three  persons,    yet 
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to  the  estate  of  the  mother.  But  hy  the  Sc.  turn 
Orfipianuni,  passed  hefore  the  institutes,  the  chil- 
dren were  admitted  to  the  benefit  of  thi^i  natural 
right ;  and  by  the  So.  turn  Tertullianum,  also  prior 
to  the  institutes,  the  mother  could  succeed  to  the 
children,  but  the  grandmother  could  not  till  the 
1 1 8  novel. 

This  law  of  successions,  though  from  it  the  sta- 
tute of  distributions  has  hy  some  been  said  to  be 
copied,  and  all  admit  a  similarity  in  many  respects, 
yet  contains  some  striking  differences  from  that  re- 
markable act  of  our  legislature.  In  the  very  first 
step  of  the  latter,  where  there  are  a  widow  and 
children,  the  widow  has  her  legal  share ;  whereas 
in  the  Roman  law  she  did  not  come  in  until  all, 
even  the  collaterals,  were  exhausted.  So  in  the 
nelt  step,  viz.  where  there  are  no  children,  she  has 
a  moiety,  a  thing  unknown  to  the  Roman  law : 
if,  indeed,  neither  widow  nor  children,  then  the 
next  of  kin  are  to  be  investigated  and  looked  for 
according  to  the  rules  of  the  civil  law  (and  so  in 
looking  for  an  administrator),  with  this  difference 
only,  that  with  them  the  ascending  line  took  place 
of  all  but  brothers  and  sisters ;  with  us,  as  we  have 
noted,  a  collateral  in  nearer  degree  takes  place  of 
an  ascendant  in  one  more  remote.  We  must  add  to 
these    observations    the    following:    that   the    half 

"  are  but  una  caro  one  flesh,  and  consequently  no  degree  o£ 
"kindred  betwixt  them." 

Quis  talia  hgens — temperet  a  risu  ? 
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blood  is  not  postponed  hy  us,  as  witli  ilivni,  »ad 
that  we  admit  the  husband  to  succeed  to  the  ad- 
ministration of  the  wife's  personal  property,  in  pre- 
ference to  every  other  relation ;  whrrcas  Rome 
postponed  him  to  them  alt,  with  regard  to  every 
species  of  her  propprty(l  7). 

(17)  Besides  the  cases  referred  to  in  the  foregoing  chnpler, 
whoever  wishes  to  be  better  acquainted  with  tlie  statute 
of  distributions,  which  has  given  rise  to  as  much  contro- 
Tersj,  and  as  many  doubts,  as  almost  any  in  the  statute 
book,  and  which  Lord  Hardwieke  observes  in  Stanley  v. 
Stanley,  1  Atk.  455.  to  have  been  most  incorrectly  penned, 
vould  do  well  to  consult  amongst  others  Pett  v.  Pett,  1 
Salk.  350.  which  determined  that  one  brother's  grand- 
children cannot  share  with  another  brother's  children. 
Palmer  and  Elliot,  3  Mod.  51.  and  Carter  and  Crawley, 
Raymond,  496.  in  which  an  account  is  given  of  the  con- 
tention between  the  common  law  and  ecclesiastical  couiia 
which  gave  rise  to  this  statute,  and  Edwards  v.  Freeman, 
2  P.  Wme.  441*.  where  Sir  Joseph  Jekylt  etatee  at  large 
the  occasion  of  making  it,  which  was  in  favour  of  the 
practice  of  the  spiritual  court,  which  had  endeavoured  to 
force  administrators  to  distribute,  but  was  constantly  pro- 
hibited by  the  temporal  court,  because  it  would  have  been 
allowing  them  to  compel  the  execution  of  a  trust.  The  en- 
deavours of  the  civil  courts  were  truly  laudable,  yet 
Lord  North  ascribes  them  to  sinister  motives.  T.  Raym. 
499. 

*  la   [hn  cue,  uxl  Willii  e.    HudioD,  dglermined    ihal  ■  poalliumoui  child 

tilisi   under  Ihe  lUiule,  iccordiDi  lo  ihe  eiril   law,  ithich   couHlsn  nth  MU 

p,  11   lo  ty9ry  thing  ihat    rftipfcla    ir*    idTinlipe.      Then    u  no  dvlar- 

>n  Ihil  hair  blood  ihuuld  »lia  fqudl;  wiib  ihs    Khole,  when  Ih*  uh   ■ 

Iha  iliiuie  or  Jimc)  11. 
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Besides  the  cases  already  mentioned,  see  that  of  Bowern 
V.  Littlewood,  I*  P.  Wms.  593,  which  ruled,  that  between 
an  uncle  and  a  deceased  aunt's  son,  the  latter  shall  have 
no  share. 

Witter  V.  Witter,  3  P.  Wms.  102.  that  an  estate  per 
autre  vie,  is  distributable  in  equity,  though  not  in  the  spi- 
ritual courts. 

Durant  o.  Prestwood,  1  Atkyns,  464.  that  aunts  and  ne- 
phews are  in  the  same  degree  of  relation  to  an  intestate, 
and  equally  entitled  under  the  statute  of  distributions,  and 
in  such  case  no  right  of  representation. — They  must  take 
per  capita,     not  per  stirpes. 
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OF  TITLE  BY  OCCUPANCY. 

The  grand  division  of  titles  to  things  made  by 
Mr.  Justice  Blackstone,  is  into  those  by  descent 
and  those  by  purchase.  Justinian  divides  them 
into  those  originating  in  the  law  of  nature  and 
nations,  and  those  founded  on  civil,  municipal,  or 
positive  law. 

Under  the  former  he  enumerates  occupancy, 
accession,  and  tradition.  Under  the  latter,  pre- 
scription, donation,  succession  by  descent,  by  will, 
or  by  grant  of  the  bonorum  possessio. 

The  doctrines  of  the  civil  law  on  the  heads  of 
occupancy,  accession,  or  tradition,  have  been 
with  his  usual  perspicuity  compared  with  ours  by 
Mr.  Justice  Blackstone;  and  what  Justinian  says 
upon  them  in  the  1  chap.  2.  book  of  the  Insti- 
tutes, is  so  plainly  delivered,  and  so  clearly  ar- 
ranged, that  nothing  but  a  culpable  and  ridiculous 
love  of  novelty  will  ever  induce  the  instructor  to 
depart  from  his  order. 

He  divides  occupancy  into  apprehensio,  seizing ; 
and  inventio,  finding. 


Chap.  VII.]  OP  THINGS.  255 

The  prey  acquired  bj  hunting,  and  the  plunder 
bjr  war,  formed  the  two  classes  of  things  which 
might  be  appropriated  by  seizure.  Of  game  laws, 
It  has  been  observed,  the  Romans  had  no  notion  ; 
they  knew  of  no  restriction  in  killing  game  as  to 
the  sportsman  or  the  subject  of  his  pursuit.  Every 
man  was  at  liberty  to  kill  any  beast  or  bird,  ferae 
natune,  within  his  own  territories,  but  not  upon 
another  man's  ground  without  consent  of  the 
owner  of  the  soil.  Though  a  beast  was  wounded 
in  the  chace,  no  property  was  acquired  in  it  till 
taken ;  and  in  game  taken  alive,  there  was  only 
a  qualified  property,  so  that  if  it  escaped  it  was 
liable  to  seizure  and  appropriation  by  the  first  oc- 
cupant, unless  it  had  animum  revertendi,  or  dis- 
covered its  owner  by  some  mark  annexed  to  it, 
as  a  collar,  and  in  these  respects  our  law  agrees ; 
fish,  if  taken  in  public  rivers,  became  the  oc-r 
cupants,  but  not  if  taken  in  public  waters  or 
ponds(l). 

As  to  seisQure  in  war,  it  gave  in  the  opinion  of 
the  Romans,  provided  the  war  was  just  (and  their 
ingenuity  easily  found  pretexts  for  giving  it  ^ 
colour    of  justice),    an    uncontrolled    power  over 

(1)  Justinian  particularly  notices  bees  among  creatures 
wild  by  nature,  with  an  attention  which  should  seem  to 
shew  that  honey  was  a  produce  of  much  more  consideration 
in  ancient  times  than  now;  and  Bracton,  with  a  similar 
attention,  observes  the  coincidence  of  our  law  with  respect 
to  these  animals. 
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the  person  of  the  captive  :  his  immoveable  pro- 
perty was  transferred  to  the  public  or  conquering 
state ;  his  moveables  became  the  spoils  which  con- 
tributed to  reward  the  private  warrior(2). 

If  a  man's  goods  were  taken  from  him  by  rob- 
bers or  enemies,  and  afterwards  recaptured  or  re- 
covered, thej  became  or  not  the  property  of  this 
new  seizer  or  occupant,  according  as  there  was 
or  was  not  at  the  time,  a  possibility  left  for  the 
original  owner  to  recover  them.  See  Dig.  41.  1. 
44(3). 

(3)  The  comparatireiy  mild  consequences  of  war  io 
modern  times,  shew  in  horrid  contrast  the  barbarity  of  the 
Romans.  What  should  we  think  of  dragging  a  captive 
admiral,  or  general,  at  the  wheels  of  a  victor's  carriage 
through  the  streets,  exposed  to  the  insults  of  the  mob,  and 
then  strangling  them  in  prison  ?  Yet  such  was  their  conduct 
even  to  tirretched  princes,  and  to  beautiful  queens,  from 
Perseus  to  Zenobia.  Their  unrelenting  pursuit  of  Hannibal 
and  Jugurtha  are  but  spots  amongst  the  thousand  black  in- 
stances of  the  total  absence  of  every  spark  of  generosity 
from  their  merciless  policy.  Surely  nothing  but  the  early 
prejudice  excited  by  the  animated  colouring  and  beautiful 
compositions  of  their  wonderfully  able  writers,  could  make 
us  speak  of  the  moral  character  of  such  a  nation  with  en- 
thusiasm and  admiration,  much  and  justly  as  we  may  praise 
their  laws,  their  taste,  and  their  genius. 

(3)  The  Jus  Postliminii  would  not  operate  in  England, 
if  the  property  was  completely  changed,  quoad  third  per- 
sons against  recapiors,  did  not  the  prize  acts  direct  all  re- 
captured British  property  to  be  restored  on  salvage. 
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InventioD,  or  finding,  was  either  of  things  that 
never  had  been  in  the  possession  of  apj  person, 
as  for  example,  a  newly  discovered  uninhabited 
island,  or  of  things  of  which,  though  once  appro- 
printed,  the  owner  could  not  now  be  found.  In 
both  instances  the  imperial  law,  in  pursuance  of 
the  law  of  nature,  gave  the  property  to  the  first 
occupant — the  laws  of  England  give  it  generally 
to  the  king(4). 

Of  the  latter  species,  the  most  remarkable 
besides  waifs  and  estrays,  are  treasure  trove,  and 
wrecks. 

Treasure  trove,  when  the  owner  could  not  be 
discovered,  belonged  by  the  civil  law,  to  the 
finder,  if  found  on  his  own,  or  on  unappropriated 
ground.  If  upon  the  laud  of  another,  the  law 
made  a  distinction  between  the  discovery  produced 
by  accident  and  by  search,  giving  in  the  former 
case  half,  in  the  latter  the  whole,  to  the  owner 
of  the  soil,  Dig.  41.  1.  31.  1.  Code  10.  16.  Inst. 
2.  1.  39.  A  tenant  for  long  term  of  years,  was 
considered  as  lord  of  the  soil,  and  he,  not  the 
lord  or  proprietor,  was  to  have  the  benefit  of  the 

(4)  Generally  is  added,  because  there  are  exceptions, 
e.  g.  though  treasure  hidden  tit  the  earthy  afterwards  discov- 
ered (the  owner  not  appearing)  belongs  to  the  king,  yet 
treasure  trove,  if  found  on  the  earth,  or  in  the  sea,  would 
belong  to  the  finder.  Dr.  Christian,  indeed,  insists  that  the 
general  rules  of  our  law  respecting  bona  vacantia,  agree 
with  the   civil,  and  that  the  king's  rights  are  the  exception. 
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discoverj.      The    same  rules   extended    to    newly 
discovered  iniaes(5). 

Wreck.«— The  Rbodian  laws  having,  in  case  of 
wreck,  made  the  ship  and  goods  seizable  by  the 
lord  of  the  place,  though  all  the  persons  were 
saved  and  alive ;  therefore  the  Romans  were  more 
particular  and  express  in.  forbidding  any  man  to 
meddle  with  such  goods  as  were  wrecked,  in 
making  the  plunderer  to  return  fourfold,  and  in 
declaring  that  they  remained  the  property  of  the 
original  owner,  without  escheating  to  any  body 
(6),  unless  for  want  of  claim  within  a  year  and 
a  day ;  in  which  case,  by  that  law  also,  they  es- 
cheated to  the  exchequer. 

(5)  With  us,  if  a  man  grants  his  lands,  all  profits  within 
the  bowels  of  the  land  pass,  as  mines  of  tin,  lead,  iron,  coal^ 
^c  Co.  L.  4.  a.  If  he  let  his  tand»  open  mines  on  it 
pass,  2  Lev.  185.  We  have  nameroos  statutes  in  Ireland 
made  to  enable  landlords,  where  mines  are  reserved^  to  enter 
upon  demised  lands,  in  order  to  open  and  work  mines  un- 
der certain  restrictions,  and  for  ysrious  other  purposes. 
Mines  of  gold  and  silver  belong  to  the  king,  and  a  subject 
cannot  have  such  royal  mines  but  by  grant  from  him,  and 
that  in  express  words,  for  a  general  grant  of  mines  would 
not  pass  them.     Plowden,  336. 

(6)  See  Lib.  14r  Dig.  de  acq.  rer-  dom.  and  see  lib.  47^ 
Dig.  tit.  9.  de.  incendio,  ruina  &  naufragio.  Read  also  the 
Lex  Rhodia  de  Jactu  in  the  14th  book  of  the  Pandects,  and 
compare  it  with  Molloy's  chapter  on  Average  and  Contribu- 
tion. And  see  the  2d  volume  of  this  work.  See  also  the 
3d  chapter  of  the  2d  volume  of  this  work,  on  Droits  of 
Admiralty. 
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By  derelicts^  were  meant  in  the  Roman  law, 
things  voluntarily  abandoned  with  intention  to 
leave  them  for  ever(7).  Things  therefore  thrown 
away  from  necessity,  as  to  lighten  a  ship  in  a 
storm,  or  things  lost  by  negligence  or  chance, 
were  not  derelicts.     2  Inst.  tit.  1. 

The  term  derelict  is  applied  in  our  law,  but  in  a 
very  different  sense,  to  lands  gained*  by  the  derelic- 
tion of  the  sea,  which  belonged  to  the  king. 

If  no  owner  was  found  for  lands,  the  civil 
law  termed  them  haereditas  jacens,  and  gave  them 
io  the  first  occupant.  With  us,  in  such  case,  they 
go  to  the  king,  except  in  the  case  of  an  estate  per 
auter  vie. 

After  occupancy,  the  civil  law  considers  acces- 
sion, which  was  natural,  artificial,  or  mixt. 

Natural  accessions  were.  First,  By  procreation ; 
thus  title  arose  to  the  offspring  of  slaves^  and  the 
young  of  brute  animals.  Secondly,  by  alluvion, 
or  secret  insensible  addition  of  earth,   washed  up 

(7)  Derelicts,  says  Harris,  are  by  us  called  waifs  and 
estrays;  surely  not,  as  iq>pear8  from  the  description  which 
stared  the  learned  commentator  in  the  face  in  that  text,  to 
which  he  has  affiled  the  note. 

On  the  contrary.  Wood  says  we  have  no  derelicts;  for 
though  a  man  so  abandon  his  property,  he  may  chaise  his 
mind  and  reclaim  it  again ;  perhq>s  so,  but  after  a  certain 
length  of  time,  after  a  year  and  a  day,  his  claim  would 
come  too  late :  however,  such  voluntary  abandonment  of  pro- 
perty is  too  imaginary  to  require  much  discussion. 


240  OF  THE  RIGHTS  [Book  II. 

bj  the  sea  or  a  river(8).  If  indeed  the  impetuosity 
of  a  river  tore  away  a  portion  of  ground,  and 
joined  it  to  a  neighbour's  estate,  it  did  not  be- 
come bis  until  it  had  indissolubly  coalesced.  Third- 
ly, By  the  rising  of  an  island  in  a  public  river  or 
the  sea,  a  case  which,  however  uncommon  except 
in  volcanic  countries,  our  law  has  in  its  accuracy 
not  forgotten(9).  Fourthly,  A  river  forsaking  its 
natural  channel,  which  is  then  divided  between 
the  owners  of  the  adjacent  lands. 

Artificial  accessions  were, 

1st.  Specification. — ^The  original  owner  of  any 
thing  improved  by  the  act  of  another,  retained 
his  ownership  in  the  thing  so  improved,  unless  it 
was  changed  into  a  different  species ;  as  if  his 
grapes  were  made  into  wine,  the  wine  belonged 
to  the  maker,  who  was  only  obliged  to  pay  the 
owner  for  the  value  of  his  grapes. 

The  species,  however,  must  be  incapable  of 
being  restored   to  its  ancient  form ;   not  such,  for 


(8)  If  lands  are  gained  by  the  alluvion  or  dereliction  of 
the  aea,  or  of  a  river,  our  law,  if  the  increaae  be  gradual 
and  imperceptible,  gives  them  to  the  owner  of  the  land  ad- 
joining, if  rapid,  to  the  king.  I  have  observed,  in  an  in- 
troductory chapter,  that  such  events  in  torrid  regions,  where 
Ganges  rolls  his  rapid  stream,  are  much  more  frequent  than 
in  these  countries,  where  the  subject  may  appear  rather  im- 
material. 

(9)  Giving  the  property  to  the  king,  and  not  to  the  oc- 
cupant, as  the  civil  law  did. 
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instance,  as  a  wrought  vessel  that  could  be  melted 
down;  and  the  materials  must  have  been  taken 
in  Ignorance  of  their  being  the  propertj^  of  ano- 
ther(lO). 

2d.  Adjunction. — When  something  is  added  to 
a  subject  more  than  is  in  it,  or  than  it  had  before, 
as  embroidery  to  a  garment,  building  on  another 
man's  ground,  writing  on  another's  parchment. 
The  general  rule  here  was,  that  the  accessary  fol- 
lows its  principal,  and  that  the  whole  belongs  to 
the  owner  of  that  principal,  though  the  accessary 
be  of  greater  value ;  thus  the  purple  superadded 
to  a  coarse  garment,  would  be  carried  with  it  to 
the  owner  of  that  garment,  but  though  the 
property  of  the  thing  added  was  lost,  as  long  as 
adjunction  contimied,  yet  an  action  lay  to  have  the 
thing  added,  separated,  and  restored;  or  if  that 
could  not  be  done,  to  be  compensated  in  dama* 
ges.  If  the  adjunction  was  made  by  mistake, 
and  by  the  owner  of  the  accessary,  he  might 
keep  possession  until  paid  the  value  of  the  thing 
added(ll). 

These  principles,  as  they  give  trees  planted,  com 
sown,  and  buildings  erected,  in  and  upon  the  land 

<10)  Mr.  Justice  Blackstone  omits  these  two  requisites  in 
his  delineation  of  the  civil  law  upon  this  subject. 

(II)  Our  law  agrees.  See  Dr-  Christian's  note  to  page 
404.     2  Bl.  Com. 

Vol.    I.  31 


248  OF  THE  RIGHTS  [Book  II. 

of  aHOtber,  to  the  owner  of  the  land,  so  do  they 
give  to  the  owner  of  paper  or  parchment,  the 
writing  thereon ;  meaning  surely,  says  Sir  William 
Blackstone,  only  the  mechanical  operation  of 
writing;  for,  says  the  learned  judge,  the  same 
law,  where  a  painting  has  been  done  on  another 
man's  canvas,  gives  the  canvas  to  the  painter.  I 
am  very  willing  to  admit  the  argument,  that  this 
respect  to  works  of  genius  and  invention  in  one 
case,  implies  it  in  the  other;  and  very  unwilling 
to  admit  an  interpretation  fraught  with  such 
absurdities  as  the  contradictory  of  this  opinion ; 
yet  Ayliffe  and  Wood  have  understood  the  fol- 
lowing paragraph  in  its  literal  sense :  Si  in  chartis 
membranisve  tuis  carmen  tel  historiam  vel  arationem 
Titius  scfipseriii  hujus  corporis  non  THtius  sed  tu 
dominus  esse  vider%s(l2);  and  Justinian  allows, 
that  previously  to  his  time,  there  had  been  a  great 
dispute,  whether  the  most  valuable  picture  should 
not  cede  to  the  ownership  of  the  canvas. 

It  milist  be  noted,  that  in  the  instances  of  build- 
ing, planting,  or  sowing,  though  the  owner  of 
the  ground  became  master  of 'the  house,  the  tree, 
or  the  crop,  yet  he  must  pay  for  the  materials, 
the  workmanship,  the  seed,  and  the  labour,  if 
they  were  expended  through  mistake  and  in  error 

(12)  Inst.  2.  1.  33.  Titius  answers  to  the  J.  S.  of  our 
law  writers.  The  Romans  have  been  perfectly  silent  on  the 
subject  of  literary  property. 


Chap.  VII]  OF  THINGS.  243 

of  the   true  title,  as   common  justice  evidently  re- 
quired. 

Confusion.— Which  meant  a  mixture  of  liquids. 
This,  if  made  by  consent,  became  a  mixed  pro- 
perty, and  so  if  by  accident,  unless  there  could 
be  a  separation  without  any  prejudice.  Com- 
gnixture  meant  a  mixture  of  solids,  which  could 
not  be  in  common  unless  by  general  consent ;  if 
by  accident,  the  heap  was  to  be  divided  as  nearly 
as  the  proportion  of  each  man's  property,  or  of 
the  value  thereof,  could  be  ascertained.  If  the 
intermixture  was  occasioned  by  the  wilful  act  of 
one  man,  without  the  knowledge  or  approbation 
of  another,  the  sole  property  was  given  to  him 
who  had  not  interfered  in  the  mixture,  satisfac- 
tion however  being  allowed  to  the  other  for  what 
he  had  lost(I3). 

Mixt  Accession. — The  most  remarkable  title  ac- 
quired in  this  mode,  was  to  the  profits  of  an  estate 
possessed    by   a   man   bona   fide,   on   an   erroneous 
supposition  of  a  title  to  the  land,  which  in  reality 
was  not  valid(I4). 


(13)  Our  law  allows  no  such  satisfaction  to  such  fraudu- 
lent or  officious  or  mischievous  intermixture;  in  other  re- 
spects it  pretty  much  agrees  with  the  civil  on  this  subject. 
See  B.  L.  Com.  405. 

(14)  Every  body  knows  the  diflTerence  of  our  law  upon 
this  subject,  and  that  the  possessor,  however  innocent,  must 
account  for   the  profits,  and   indeed   the   Roman   law   meant 
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To  accession,  the  civilians  refer  the  law  of  fix* 
tures,  here  observing  the  usual  principles  of  acces^ 
sion,  b^  permitting  the  possessor  to  take  away  what 
has  been  erected  or  made  by  him,  if  it  can  be 
done  without  prejudice  to  the  rights  of  the  pro-  . 
prietor,  or  at  least  giving  the  former  a  right 
to  demand  retribution  to  the  amount  of  their 
value(16). 

To  these  original  methods  of  acquiring  pro- 
perty by  the  law  of  nature  and  nations,  viz.  oc- 
cupancy and  accession,  the  civilians  add  a  third 
from  the  same  sources,  which  they  term  deriva- 
tive, viz.  tradition  or  delivery.  But  as  delivery 
seems  to  be  more  properly  referred  to  modes  of 
conveying,  than  to  origination  of  property,  since 
the  title  is  by  the  grant,  of  which  the  delivery 
is  evidence,  and  to  which  it  ought  to  be  a  con- 
comitant, I  shall  beg  leave  to  consider  it  under 
the  bead   of   title    by  alienation,  though  I   do  not 


only  that  he  should  not  pay  for  the  produce  of  the  ground 
actually  consumed,  and  not  that  he  should  not  account  for 
rents  received,  d&c.  6lc, 

(15)  See  Dig.  25.  Lib.  and  Wood,  p.  96,  octavo:  the 
English  lawyer  knows  how  much  our  rules,  with  respect 
to  fixtures,  (which  formerly  were  considered  as  immoye- 
able,  having  become  part  of  the  house  or  building,  1  Inst. 
63.  a.)  have  been  relaxed  of  late  years ;  a  tenant,  for  in- 
stance, having  been  permitted  to.  carry  away  not  only 
things  relative  to  trade,  as  mills,  brewing  vessels,  &c.  dirc. 
but  even  marble  chimney-pieces,  &c.  &c. 
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deny  that  delivery  by  the  Roman  law  was  very 
often  essential  to  the  completion  of  the  title,  but 
it  was  not  univer8ally(16). 

(16)  For  instance,  it  was  disputed  whether  legal  delivery 
in  its  commencement,  was .  a  requisite  to  title  by  prescrip- 
tion, AylifTe,  324 ;  for  the  rules  respecting  delivery,  and 
things  to  be  considered  therein,  see  Wood,  p.  101.  AylifTe, 
i297.  the  property  of  things  sold  was  not  transferred  with- 
out  delivery. 
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CHAPTER  VIII. 


OP  TITLE  BY  PRESCRIPTION,  ESCHEAT,  FORFEI- 

TURE,  AND  AUENATION. 

PRESCRiPTiofi(l),  or  the  acquisition  of  property 
by  continuance  of  possession,  is  evidently  a 
creature  of  municipal  law,  since  no  length  of  time 
could,  by  the  law  of  nature,  alter  or  divest  a  right 
once  acquired.  It  originated,  says  Wood,  with 
the  Greeks;  the  divine  law  forbade  it,  as  well  as 
perpetual  alienations. 

Under  the  name  of  prescriptions,  the  Romans, 
however,  included  not  merely  title  to  property, 
whether  moveable  or  immoveable,  corporeal  or 
incorporeal,  from  length  of  possession ;  but  also 
limitation    of   suits,    and    even    of     personal     ac- 

'(1)  The  title  of  prescription,  says  Blackstone,  was  well 
known  in  the  Roman  law  by  the  name  of  Usucapio,  yoI.  2. 
eh.  17.  The  Roman  law,  however,  distinguished  between 
usucapion  and  prescription ;  applying  the  former  to  things 
moveable,  the  latter  to  immoveables;  and  surely  there  is  a 
great  dissimilitude  between  the  Roman  prescription  and  ours, 
as  that  of  the  civil  law  was  applicable  to  lands,  and  not  from 
time  immemorial. 
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tioii8(2),  which  were  barred  or  prescribed  agaiust 
by  length  of  time.  The  time  which  gave  a  right 
to  prescription,  was  three  years  for  things  move- 
able, ten  years  for  things  immoveable  or  incorpo- 
real, if  the  person  claiming  right  against  the  pos- 
sessor was  present,  i.  e.  resided  in  the  same  pro- 
vince(S),  twenty  if  he  was  absent ;  f.  e.  inhabited 
a  different  one. 

^  Prescription  therefore  wUh  them  was  not  imme- 
morial usage,  but  a  certain  length  of  possession. 

To  make  a  valid  prescription,  four  things  were 
requisite,  besides  the  period  of  time  ordained  by 
law. 

First,  That  the  possession  should  have  been 
originally  obtained  honestly  and  bona  fide,  as  far 
as  regarded  the  mind  and  intentions  of  the  pur- 
chaser, though  he  might  have  been  mistaken  in 
his  title,  or  that  of  the  vendor.  And  the  canon 
law  did  away  the  prescription,  if  at  any  time  tlie 
purchaser    became   really   conusant    of    his    origi- 

(2)  Our  law  undoubtedly  declares,  that  no  prescription 
can  give  a  title  to  lands,  but  as  length  of  possession  can  give 
a  title  to  lands,  by  ousting  the  possibility  of  bringing  any 
suit  to  recover  them,  it  seems  to  be  a  declaration  of  little 
import,  and  indeed  rather  an  odd  provision,  since  the  same 
law  in  fact  says,  no  man  shall  claim  a  title  to  lands  by 
immemorial  usage  of  holding  them,  and  yet  sixty  years 
possession  of  lands  in  fee  simple,  uninterruptedly,  shall  be  a 
title  against  all  the  world. 

(3)  The  civilians  allow  ten  years  also  to  make  a  cus- 
tom. Hence  the  temporal  courts  will  not  suffer  the  eccle- 
siastical to  try  a  custom,  and  will  issue  a  prohibition,  if  they 
attempt  it. 
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nal    error,    and     the    consequent    imperfection    of 
title. 

Secondly,  That  the  possession  was  acquired  for 
a  lawful  consideration,  as  by  donation,  purchase, 
or  succession,  t.  e.  for  such  a  cause  as  would  en- 
title the  receiver  to  the  property,  supposing  the 
person  from  whom  he  received  it  to  be  the  true 
owner;  a  tenant  therefore  could  not  prescribe 
against  bis  landlord,  nor  the  possessor  of  a  thing 
lent  or  deposited  against  its  true  and  rightful  pro- 
prietor. 

Thirdly,  Uninterrupted  possession.  Interrup- 
tion of  possession  was  called  usurpat]on(4),  and 
was  either  natural  or  civil.  The  former  consist- 
ing in  entering  into  and  upon  immoveable  things, 
the  latter  in  taking  away  those  moveable.  Civil 
interruption  was  the  interposition  of  a  legal  claim 
in  a  court  of  justice. 

Fourthly,  The  thing  must  be  capable  of  pre- 
scription. Things  sacred  and  consecrated  to  God 
were  not  liable  to  prescription,  and  the  same  ex- 
ception held  as  to  the  domains  of  the  prince(5). 
The  property  of  minors,  of  soldiers  upon  expedi- 
tions, and  of  persons  absent  on  the  business  of 
the  commonwealth,  enjoyed  the  same  privilege ; 
and    the   subjects    prohibited    to   be    alienated    by 

(4)  A   term   frequently   introduced    into  the   ecclesiastical 
law. 

(5)  Thus   in   our    law^  Nullum  tempus   occurrit    ecclesiae. 
Nullum  tempus  occurrit  regi. 
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will,  were  incapable  of   l)eing    vindicated   by   pre- 
tence of  possession. 

I  have  said,  that  under  this  head,  the  civil 
law  cofisidered  limitation  of  actions.  Real  actions, 
by  which  the  civil  law  meant  all  actions  for  the 
recovery  of  property(6),  brought  by  a  man  de- 
manding something  that  was  his  own,  and 
founded  on  dominion,  or  jus  in  ^e,  were  of 
course  limited  as  to  the  time  of  bringing  them, 
by  the  respective  periods  which  formed  valid 
prescriptions  in  the  respective  cases  mentioned 
above* 

Personal  actions,  or  those  in  which  a  man 
claimed  a  debt  or  duty,  and  which  were  founded 
on  obligation,  or  jus  cut  rem^  and  mixed  actions 
in  which  some  specific  thing  was  demanded,  and 
some  personal  oUigation  also  claimed  to  be  per- 
formed, must  regularly  have  been  brought  within 
thirty  years.  Code  7.  35.  6.  to  this  however  some 
exceptions  are  found  in  the  same  book  of  the 
Code,  in  its  89th  title  :  and  the  9th  of  the  Novels, 
allows  the  church  to  bring  such  actions  at  any 
time  within  the  period  of  one  hundred  years  from 
cause  accrued. 

The  civil  law  also  established  a  limit  to  the 
bringing    or  prosecuting  of   criminal    proceedings, 

(6)  The  meaning  was  not  restrained  to  the  recoyerj  of 
what  we  call  real  property,  the  Romans  knowing  no  such 
distinction:  As  we  haYe  often  obserred,  their  grand  distinc* 
lion  was  into  moveables  and  immoveables. 
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the  right  of  accusing  being  ordinarily  limited  te 
twenty  years,  and  the  ordinances  of  Scotland  have 
followed  this  example(7). 

ESCHEAT. — ^Tbis  title,  in  our  strict  legal  sense 
of  it,  was  unknown  to  the  Romans,  and  in  a 
more  extended  one  takes  up  such  little  space  in 
the  civil  code,  that  it  is  scarcely  visible,  which 
is  not  surprirfng,  since,  as  Sir  William  Blackstone 
observes,  escheat,  strictly  speaking,  was  one  of 
the  fruits  and  consequences  of  feodal  tenure :  as 
far,  however,  as  it  denotes  an  obstruction  of  the 
course  of  descent,  which  must  frequently  happen 
in  all  countries,  and  is  therefore  a  case  requiring 
provision  in  all  laws,  it  must  not  be  entirely  omit- 
ted ;  nor  is  it  disregarded  by  the  imperial  law, 
sufficiently  attentive  to  the  rights  of  the  crown, 
however  unacquainted  with  the  claims  of  the  feo- 
dal lord« 

I  shall,  therefore,  in  imitation  of  the  learned 
commentator  on  the  laws  of  England,  consider 
the  several  cases  in  which  hereditary  blood  might 
be  deficient  according  to  the  civil  law,  and  a  right 
to  property  thereby  become  vested  in  the  ex- 
ehequer(8),  not  like  the  modern  escheat,   in  con- 

(7)  Qoere,  whether  such  limitation  be  not'  foanded  itt 
reason? 

(8)  It  may  be  remarked  here^  onee  for  all,  that  fiscus 
originally  signified  the  proper  money  of  the  prince ;  erarium 
the  public  treasure.  But  the  latter  meaning  in  subsequent 
limes  was  annexed  to  fiscus  also,  and  the  privy  purse  was 
denominated  patriraoniale. 
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sequence  of  any  seignory  or  lordship  paramount, 
but  as  the  fruit  of  prerogative  existing  in  the 
prince.  The  want  of  heirs  I  have  already  men- 
tioned in  the  chapter  of  Descents,  as  occasioning 
a  devolution  of  property  to  the  throne :  to  this 
deficiency,  according  to  the  course  of  nature, 
we  must  add  unnatural  births, — monsters  being  ex- 
cluded from  succession  by  their  law  as  wefl  as  our 
own ;  the  civil,  however,  accounted  them  chil- 
dren, as  far  as  related  to  an^  privilege  of  the 
parent,  such  as  the  jus  trium  liberorum,  whereas 
ours  will  not  permit  such  an  offspring  to  entitle 
the  father  to  be  tenant  by  the  curtesy(9).  I 
have  also  noticed,  in  the  chapter  on  Marriage,  the 
legitimation  of  bastards  produced  by  subsequent 
wedlock ;  and  have  elsewhere  marked  the  admis* 
sion  of  the  concubine  and  her  son  to  one  half  of 
the  inheritance,  where  no  lawful  wife  or  child, 
and  the  succession  of  the  bastard  to  the  mother's 
inheritance,  although  she  was  never  married, 
though  not  to  the  father's(lO).  With  these  excep- 
tions, bastards  at  Rome  were,  as  well  as  bastards 
in  Britain,  incapable  of  mheriting.  But  the  off- 
spring of  incestuous  marriage,  or  of  adultery, 
could  not  inherit  even  to  the  mother(ll).  Aliens 
also  were  incapable  of  being  devisees,  as  well  as 
of  being  heirs ;  since  the  general  principle  of  the 
civil  law  was,  at  least  till  the  time  of  Antoninus, 

(9)  See  F.  f.  1.  5.  14.  Co.  L.  29. 

(10)  See  note  to  p.  186.  (11)  Nov.  89.  ch.  16. 
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that  foreigners  had  no  right  to  the  laws  or  privi- 
leges of  anj  particular  place  where  they  sojourn- 
ed(12),  and  the  cruel  incapacities  of  succeeding 
to  them,  or  the  droits  d'aubaine,  formerly  known 
to  France  and  Holland,  are  said,  by  Domat,  to 
have  originated  in  the  civil  kiw(13). 

The  doctrine  of  escheat  by  corruption  of  blood, 
would  in  vain  be  looked  for  in  the  imperial  law. 
It  came  into  England  with  the  conquest,  and  was 
unknown  even  to  the  Saxon  tenures. 

FORFEITURE.— But  though  eascheat,  in  con- 
sequence of  crimes,  is  a  creature  of  modern  times, 
yet  forfeiture  of  property  for  offences  was  familiar 
to  the  Romans,  and  indeed  incident  to  all  capital 
offences,  until  Justinian  moderated  the  severity 
of    the   law  in    certain    particulars(14).     Of    the 

(12)  See  Ayliffe,  book  2.  lib.  3.  and  1.  1.  Code  de 
her.  ias'. 

(13)  See  Aylifie,  book  3.  lib.  25.  vacantia  mortuoraoi 
bona  tunc  ad  fiscum  jubemus  transferrin  si  nullum  ex  qua- 
libet  sanguinis  linea  yel  juris  titulo  legitimum  reliquerit  in- 
testatus  hcredem.  But  the  treasury  was  barred  by  non 
claim  during  four  years,  and  in  sereral  excepted  cases  did 
not  come  in  at  all ;  the  church  being  preferred  if  the  de- 
ceased had  been  a  clergyman,  and  any  corporation  if  he  had 
been  a  member  thereof 

(14)  The  alterations  by  him  made  will  come  properly 
under  the  head  of  Public  Wrongs.  It  is  worthy  of  the 
civilians  observation,  that  with  us  the  goods  of  traitors  and 
felons,  dtc.  &c.  found  within  the  admiralty  jurisdiction,  are 
droits  or  perquisites  of  the   admiralty ;    so  are  wrecks,  jet- 
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Other  causes  of  forfeiture  enumerated  by  the  En- 
glish law,  the  most  remarkable  are  lapse,  simony, 
and  bankruptcy. 

The  right  of  lapse  having  been  established  about 
the  time  of  the  council  of  Lateran,  as  late  as  the 
reign  of  our  Henry  the  Second,  of  course  is  unno- 
ticed by  the  Imperialists,  and  the  law  of  simony 
must  be  traced  through  the  provisions  of  a  diffe- 
rent jurisprudence,  that  of  the  canonists(15). 

Bankruptcy. — This  title  is  noticed  in  the  3d 
book,  26*th  title  of  the  Institutes,  under  the   name 

san,  flotsan,  ligaD,  derelicts,  and  deodans,  not  granted  to 
the  l9rds  of  manors,  or  others ;  and  so  are  all  the  goods  of 
the  king's  enemies  taken  without  commission,  or  found,  or 
by  accident  brought  within  the  admiralty  commissions.  See 
Comyn's  Admiralty,  D.  and  the  cases  there  referred  to. 
There  have  been  of  late  some  important  questions  respects 
ing  the  droits  of  admiralty  in  Ireland,  which  are  not  yet  de- 
cided. 

(15)  The  common  law  of  England  has  not  considered  si- 
mony in  the  light  of  a  spiritual  crime  (under  which  con- 
sideration it  has  lefl  it  to  ecclesiastical  censures)  but  mere- 
ly as  the  source  and  cause  of  invalidating  agreements  tainted 
by  it.  The  statute  law,  however,  of  that  country,  has  by 
provisions,  not  yet  introduced  into  Ireland,  imposed  pecunia- 
ry penalties  on  the  parties  concerned  in  such  corrupt  agree* 
ments  ;  the  ecclesiastical  courts  in  punishing  it,  are  guided 
by  the  canon  law  as  far  as  received  in  these  countries,  but 
the  limits  of  this  reception  do  not  seem  to  be  accurately  as- 
certained ;  for  instance,  whether  they  extend  to  resignations, 
has  been  lately  made  a  question  in  Ireland. 
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of  Cessio  Bonorum.  Bankruptcy,  through  vice  or 
folly,  was  declared  infamous  and  generated  in- 
famy at  Rome  ;  and  fraudulent  alienations  to  pre- 
vent its  effects,  and  attempts  of  debtors  to  defeat 
their  creditors,  were  guarded  against  by  provisions 
which  may  be  found  in  the  forty-second  book  of 
the  Pandects,  8.  10. 

All  persons  who  became  insolvent,  and  fraudu- 
lently concealed  or  absented  themselves,  became 
bankrupts  at  Rome,  whether  traders  or  not ;  they 
were  called  decoctores,  and  the  method  of  pro- 
ceeding against  them  is  pointed  out  in  the  forty- 
eighth  book  of  the  Pandects,  17.  6.  If  they  be- 
came bankrupts  through  their  own  vice  or  folly, 
they  were  expelled  from  the  college  of  merchants, 
and  not  suffered  to  trade  again.  Bankrupts  from 
riotous  living  were  put  to  hard  labour  for  their 
creditors,  and  knavish  bankrupts  concealing  their 
effects  were  punished  with  death.  If  bankrupts 
became  so  by  real  misfortune,  on  delivery  of  tbeir 
effects,  the  debts  to  answer  which  they  were  not 
adequate,  were  postponed ;  but  the  fruits  of  their 
future  industry  remained  always  liable(l6). 

(16)  Not  the  whole  fraits,  but  as  much  as  thej  were 
able  to  pay;  see  4th  book  of  the  Institutes,  6.  40.  What 
merit  should  be  allowed  to  the  framers  of  our  bankrupt 
laws,  will  be  evident  on  perusal  of  the  text  above,  and  how 
little  tbeir  invention  vrm  put  to  the  rack,  having  the  Ro- 
pnan  law  before  their  eyes,  from  which  they  borrowed  al- 
most every  idea.     See  AyliiTe,  347. 
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Alieimtion* — I  shall  here  consider  who  might 
alien,  and  to  whom ;  what  things  were  un^lien- 
able,  and  how  a  man  might  alien. 

All  persons  might  alien  their  property  who  were 
uot  under  some  special  disability  created  by  the 
law ;  these  disabilities  therefore  are  the  chief  mat- 
ter for  our  consideration.  The  eighth  division  in 
the  second  book  of  the  Institutes  bears  this  title, 
Quibus  Alienare  Licet  vel  non  Licet.  It  begins  with 
the  husband,  who  could  not  alienate  lands  which 
came  to  him  in  right  of  his  wife  as  a  marriage 
portion ;  and  then  proceeds  to  mention  the  mort- 
gagee, who,  though  not  owner  of  the  pledge,  may 
sell  it,  and  the  minor,  who,  though  master  of  his 
fortune,  cannot  alienate  any  part  of  it  without 
the  consent  of  his  guardian.  This,  however,  is  a 
very  imperfect  enumeration  of  the  persons  for- 
bidden to  alien  by  the  civil  law,  for  we  must  add 
idiots,  lunatics,  prodigals,  persons  banished  dur- 
ing their  life,  heretics,  and  traitors(17).  Aliens 
appear  to  have  been  under  almost  every  disability 
known  among  us,  until  Antoninus  communicated 
the  jus  civitatis,  to  all  the  inhabitants  of  the 
empire. 

Things  sacred   and   religious,   and   in  general  all 

(17)  See  Pandects  36.  5.  15.  that  condemned  persons^ 
after  sentence,  could  not  aliene.  Idiots,  infants,,  persons 
attainted  of  treason  or  fetonj,  are  prohibited  to  aliene  by 
our  law. 
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things  not  in  commerce^  and  the  goods  and  pro- 
perty of  the  church,  and  the  crown  lands,  could 
not  be  alienated(18);  and  the  civil  law  was  par- 
ticularly careful  to  prevent  what  we  call  cham- 
perty, by  forbidding  things  litigious  to  be  alie- 
nated, (meaning  by  things  litigious,  those  about 
whose  property  there  was  any  dispute)  during  the 
time  of  the  contest. 

As  to  the  modes  of  transferring  property,  the 
student  must  not  expect  to  find  precedents  of  con- 
veyances as  he  would  in  the  common  lawyer's 
library,  nor  has  the  imperial  law  gone  into  a 
detailed  account  of  different  species  of  deeds  in 
the  manner  pursued  by  Mr.  Justice  Blackstone ; 
but  it  is  said  in  general,  that  things  must  be  trans- 
ferred by  delivery,  and  distinguished  delivery  into 
true  and  feigned. 

True  delivery  was  handing  over  the  thing  if 
moveable,  and  giving  possession  of  if  immove- 
able. Possession  of  part  might  be  given  in  the 
name  of  the  whole,  and  by  proxy,  as  well  as  by 
the  owner  himself(19).  Feigned  delivery  was 
when  the   intention  of  the   testator    being  suffici- 

(18)  If  it  came  to  the  church  from  a  private  donor,  it 
might  be  alienated  from  necessity  to  pay  the  debts  of  the 
church.  See  Nov.  7.  de  non  afienandis  rebus  ecclesiasticis  . 
as  to  crown  lands.  See  Code  11.  b.  2.  The  meaning  of 
things  not  in  commerce  has  been  explained  before. 

(19)  See  Inst.  2.  1.     Dig.  41.  2.  3. 
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ently  expressed,  a  solemn  delivery  was  supposed^ 
though  not  actually  made,  which  fiction  was  pe- 
culiarly necessary  in  passing  incorporeal  estates. 
Thus  a  feigned  delivery  might  be  made  by  deliv- 
ering a  deed  containing  the  description  of  the 
thing  intended  to  be  conveyed(20).  Thus  deliv- 
ery of  the  keys  gave  a  possessory  right  to  a 
house,  and  even  verbal  delivery  of  the  possession 
of  lands  at  a  distance,  if  within  view,  was  a  good 
delivery  of  them(21). 

The  private  written  instruments  chiefly  noticed 
by  the  civil  law,  are  cautio,  a  note  or  bill  for 
money  received ;  apochuj  the  creditor's  receipt  or 
acquittance  on  the  debt  being  paid ;  antapocha^  a 
tenant's  acknowledgment  that  he  had  paid  rent  to 
a  landlord,  seemingly  intended  for  the  same  pur- 
poses with  our  attornment;  litera — letters  com- 
mendatory, testimonial,  or  credential ;  chirogra- 
phtty   which    may   be    compared   with   deed     poll; 

(20)  This  efTect  of  deeds  in  the  Roman  law  is  particu- 
larly recognized  in  Code  8.  54.  1.  where  they  are  called  in- 
strumenta. 

(21)  Dig.  41.  2.  18.  2.  it  was  called  the  fictio  brevis  ma- 
nus,  if  goods  being  already  in  a  man's  possession  as  a  pledge 
or  loan,  were  afterwards  given  or  sold  to  him ;  if  the  thing 
was  shewn  at  a  distance,  it  was  deliyery  longa  mana.  If 
some  token  was  delivered,  as  a  key  or  a  deed,  it  was  called 
symbolical.  But  upon  symbolical  deliveries  see  the  dicta  of 
Lord  C.  in  Ward  and  Turner,  2d  Vesey. 
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and  syngrapha^  which  answered  to   deeds    indent- 
ed(22). 

(92)  Syngrapha  are  mentiotied  by  Cicero  and  Plautus;  in 
the  latter,  though  poetical  authority  may  not  be  very  good 
in  such  cases,  is  one  of  the  few  precedents  of  them  handed 
down  to  us.  Chirographa  are  spoken  of  by  Juvenal.  As  to 
facta  for  deeds,  and  dimissio  terrarum  for  a  lease,  they  are 
phrases  of  modern  corrupted  latinity. 
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CHAPTER  IX. 


OF  TITLE  BY  GIFT,  INTER  VIVOS,  MORTIS  CAUSA, 

AND  PROPTER  NUPTIAS. 

Gifts  were  by  the  Romans  distinguished  into 
proper  and  improper.  The  proper  gift,  or  donatio 
inter  vivos,  was  when  one  out  of  mere  liberality, 
and  urged  by  no  other  motive,  bestowed  any  thing 
upon  another.  The  improper,  when  his  liberality 
was  urged  by  the  prospect  of  death,  or  elicited 
by  reason  of  marriage. 

The  student  will  be  surprized  to  find  the  civil 
law  elaborate  and  prolix  on  the  subject  of  gifts 
inter  vivos,  which  by  ours  are  little  noticed,  or 
confounded  with  grants ;  but  I  should  think  his 
time  mispent  in  examining  this  head  further  than  to 
note  the  following  particulars(l). 

Gifts  were  revocable  for  three  causes  only(2). 

First.  Where  the  gift  was  inofficious,  viz.  de- 
priving the  next  of  kin  of  their  equitable  share. 

(1)  He  may.  compare  these  gifts,  however,  with  our  volun- 
tary settlements,  or  gratuitous  bonds. 

(2)  With  us,  a  gift  absolutely  made,  without  providing  a 
power  of  revocation,  cannot  be  recalled  ;  but  see  the  case  of 
Naldred  v.  GUham,  1  P.  Wms.  677. 
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Secondly.  For  ingratitude  to  the  giver,  the  de- 
gree of  which  however  was  not  left  to  be  de- 
termined by  fancy,  but  ascertained  by  law,  and 
limited  to  five  instances,  viz.  defamation  of  the 
character,  or  assault  of  the  'person  of  the  giver, 
snares  against  his  life,  injury  to  his  property,  or 
refusal  to  fulfil  agreements  entered  into  at  the 
time  of  the  gift.     See  Code  8.  5  b.  10. 

Thirdly.  If  the  giver  afterwards  happened  to 
have  children(3). 

If  the  gift  exceeded  the  value  of^ve  hundred 
crowns,  it  must  have  been  publicly  registered  at 
the  time  of  the  gift  made(4),  with  certain  excep- 
tions mentioned  in  the  eighth  book  of  the  Code, 
among  which  were  gifts  made  by  the  Emperor,  or 
to  him,  but  latterly  the  conduits  of  his  liberality 
were  confined  to  public  instruments,  subscribed 
with  the  royal  signature  and  attested  by  witnesses. 
Persons  doating,  madmen,  prodigals,  and  minors, 
were  not  capable  of  making  gifts ;  nor  persons 
born  deaf  and  dumb,  nor  married  persons  to  each 
other,  as  we  have  noticed  before  in  the  chapter 
on  marriage;  a  son,  under  the  father's  power, 
was  not  capable  of  receiving  a    gift    to   his  own 

(3)  Compare  with  this  provision  the  various  cases  in  our 
report  books,  respecting  revocation  of  wills  by  marriage,  or 
the  birth  of  a  child. 

(4)  Code  8.  54.  27.  here  is  one  instance  of  a  public  re- 
gistry of  deeds  at  Rome ;  in  France  the  law  was  the  same, 
Groenweg. 
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use,  for  he  could  only  take  for  the  father's  benefit : 
things  sacred  or  public  could  not  be  made  the 
subject  of  a  gift,  nor  could,  as  it  should  seem, 
contingent  rights.  See  8  lib.  Code  24,  39,  and  42, 
of  the  Pandects. 

DONATIO  MORTIS  CAUSA.  The  seventh 
title  of  the  second  book  of  the  Institutes,  and  the 
sixth  chapter  of  the  thirty-ninth  book  of  the  Pan* 
dects,  have  for  their  subjects  danationes  mortis  causa, 
and  are  to  be  particularly  recommended  to  the 
student's  perusal.  The  definition  given  in  the 
latter  is  this :  mortis  causa  donatio  est,  cum  quis 
ma^is  habere  se  vutt,  quam  eum  cui  donat,  mcLgis* 
que  eum  qui  donat,  quam  hceredem  suum(5).  It 
then  enumerates  three  species  of  these  donations, 
one  induced  by  no  apprehension  of  present  danger, 
but  merely  by  the  general  consideration  of  mor- 
tality ;  another  when  a  person  apprehending  immi- 
nent danger  so  gives,  ut  statim  fiai  acdpientis; 
the  third,  when  any  one  induced  by  danger 
does  not  give  so  that  the  property  should  pass 
at  the  time,  but  only  when  death  shall  have 
followed,  tunc  demum  cum  mors  fuerit  secuta: 
and  it  observes,  that  these  inducements  may  be 
not  only  ill  health,  but  impending  danger  from 
an  enemy,  from  robbers,  or  from  the  hand  of 
power,  or  a  projected  journey,  or  voyage,   or  even 

(5)  It  gives  as  an  instance  the  giil  made   by  Telemachus 
to  Piraeus^  in  Homer    Odyssey,  book  17. 
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weariness    of    life,    occasioned    by    extreme     old 
age(6). 

The  Institutes,  without  making  this  triple  divi- 
sion of   such  donations,  preface  the   same  general 

(6)  In  Ward  and  Turner,  2  Vesey,  431.  Lord  Chan- 
cellor Hardwicke  takes  notice  of  the  three  kinds  of  dona- 
tiones  mortis  causa,  and  thus  describes  them  :  The  first  is  a 
donation  by  one  in  no  present  danger,  but  in  consideration 
of  mortality  if  he  died,  and  this  is  strictly  compared  to  a 
legacy,  for  the  property  was  to  pass  at  the  death,  not  at  the 
time;  the  second  kind  is,  where  the  property  passed  at  the 
time  defeasible,  in  case  of  an  escape  from  that  danger  ia 
view,  or  of  a  recovery  from  that  illness;  the  third  was 
where,  though  he  was  moved  with  that  danger,  yet  not 
thinking  it  so  immediate  as  to  vest  the  property  immediately 
in  the  person,  he  put  it  in  possession  of  that  person  as  an 
inchoate  gift  to  take  effect  in  case  he  should  die. 

In  Tate  and  Hilbert,  1793,  2  Yesey,  Jun.  111.  the  Lord 
Chancellor  seems  to  understand  the  two  first  species  in  a 
different  sense,  and  says,  they  were  evidently  mere  dona- 
tions, and  according  to  a  note  which  I  took  in  Bilby  and 
Coulter,  in  the  exchequer  in  Ireland,  1791,  that  court 
seemed  also  to  consider  the  two  former  as  in  fact  and  effect, 
donations  inter  vivos.  The  truth  is,  the  Roman  lawyers 
seem  to  have  fallen  into  a  confusion  of  expression,  by  con- 
sidering gifts  to  take  effect  presently  and  irrevocably,  as 
donationes  mortis  causa,  if  they  were  made  while  under  ap- 
prehension of  danger  of  death.  To  correct  this  the  Dig. 
lib.  39.  c.  27.  says,  ubi  ita  donatur  mortis  causa,  ut  nullo 
caeu  revocetur,  mors  causa  donandi  magis  est  quam  mortis  casu 
donatio:  et  ideo  perinde  haberi  debet,  ac  alia  qua^is  inter 
vivos  donatio.  Ideoque  inter  viros  4*  uzores  non  valet.  And 
Swinburne,  page  23,  says,  the  last  kind  of  gifl,  and  not 
the  first,  is  that   which    is  compared    to    a  legacy >   but    the 
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definition  by  another  more  particular;  mortis 
causa  donatio  esty  qwB  propter  inortis  fit  suspicionem 
cum  quis  tta  donate  ut  si  quod  humanitus  sibi  contigisset 
haberet  is  qui  acdpit;  si  autem  supermxisset  is  qui 
donavit  reciperet,  vel  si  eum  donationis  pc^nituissetf 
aut  prior  decesserit  isj  cui  donatum  sit* 

The  Institutes,  therefore,  which  were  published 
after  the  Pandects,  seem  to  be  thus  particular  to 
prevent  the  confounding  absolute  irrevocable 
gifts,  though  made  under  apprehension  of  death, 
with  donationes  mortis  causa,  properly  so  called. 
Whether  delivery  was  necessary  to  make  these 
gifts  mortis  causa  good  and  valid,  was  a  question 
on  which  the  civilians  seemed  not  to  have  agreed, 
but  Lord  Hardwicke  has  reconciled  their  dif- 
ferent opinions(7),  by  shewing,  that  an  absolute 
delivery  of  possession  was  .  not  requisite  to  the  first 
or  third  kind  of  gift  before  mentioned,  but  that 
in  the  second  case,  where  the  property  was  to  pass 
immediately,  it  was  required(8). 

other  two  are  reputed  simple  gifts,  if  the  giver  do  not  make 
express  mention  of  his  death,  and  so  they  cannot  be  re- 
voked. And  it  appears  from  Heineccius  Antiq.  lib.  2.  tit. 
7.  sec.  19.  that  some  gifls  that  were  irrevocable  were  at 
Rome  improperly  ranked  among  donationes  mortis  causa. 

(7)  In  the  aforesaid  case  of  Ward  v.  Tarijer,  2  Vesey, 
431,  in  which  case,  says  Mr.  Cox,  in  those  excellent  notes 
on  P.  Wms.  which  have  done  him  so  much  honour,  all  the 
law  upon  the  subject  of  donations  mortis  causa  is  collected. 

(8)  But  by  the  civil  law,  as  received  or  allowed  in  Eng- 
land,  and  consequently  by   the   law   of  England,   say^  Lord 
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AU  persons  were  capable  of  receiviDg  donations 
mortis  causa,  that  were  capable  of  receiving  lega- 
cies ;  and  he  who  might  make  a  testament,  might 
also  make  a  donation  mortis  causa ;  and  a  filius 
familias,  who  could  not  make  a  testament,  even 
with  the  consent  of  his  father,  could  make  a 
donatio  mortis  causa,  his  father  permitting. 

It  was  necessary  to  mention  at  the  time,  that 
the  gift  was  made  in  contemplation  of  danger  or 
of  death :  it  must  also  have  been  made  in  the 
presence  of  five  witnesses(9) ;  but  it  was  not  essen- 
tial that  it  should  have  been  made  in  the  donor's 
last  illness(IO).  The  presence  of  the  donee  seems 
to  have  been  necessary,  from  Dig.  39.  6.  38.(1 1). 

Chancellor  in  the  same  case,  delivery  is  necessary  to  make 
good  a  donation  mortis  causa;  and  since  delivery  is  neces- 
sary, of  coarse  the  thing  must  be  capable  of  delivery,  and 
questions  which  have  naturaHy  arisen  in  our  law  are,  whether 
there  has  been  a  sufficient  delivery  or  not. 

(9)  This  is  not  requisite  with  us. 

(10)  This  appears  to  be  essential  with  us,  and  is  ex- 
pressly said  to  be  so  in  Blount  and  Burrow,  546.  1  Vesey, 
Jun.  and  in  Millar  and  Millar.  3  P.  Wms.  856. 

(11)  It  is  there  said,  mortis  causa  donatur  quod  prasens 
prasenti  dat;  and  the  master  of  the  rolls,  in  Lawson  and 
Lawson,  and  1  P.  Wms.  doubts  whether  that  be  not  the 
case  with  us.  But  it  does  not  seem  to  be  necessary,  by  the 
determination  in  the  case  of  Drury  and  Smith,  1  P.  Wms. 
and  by  what  was  said  in  the  court  of  exchequer  in  Ireland, 
in  Bilby  and  Coulter  in  1791,  according  to  a  note  I  took 
at   the   time,  of  which   case   a   much   respected   friend,   Mr. 
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In  the  donation  mortis  causa,  strictly  so  called, 
the  husband  could  give  to  the  wife(12) ;  I  have 
not  found  any  mention  in  the  civil  law  of  the 
inipossilHlity  of  annexing  any  condition  to  the 
gift(]3),    nor    any  discussion    of    the  distinctions 

Ridgeway,  has  given  a   report    in    a   note    to    his  edition  of 
Reports  of  Cases,  in  the  time  of  Lord  Hardwicke. 

0 

Heineccius  Antiq.  lib.  52.  tit.  7.  observes,  that  some  abso- 
lute irrevocable  gifts  had  been  classed  under  donationes 
mortis  causa. 

(12)  So  he  can  with  us,  Lawsoii  and  Lawson,  1  P. 
Wms.  441. 

(13)  No  condition  can  be  annexed  to  it  according  to  our 
law,  otherwise  a  te.stameutary  disposition  might  be  grafted 
upon  it,  and  the  statute  of  frauds  evaded ;  in  the  case  of 
Lawson  and  Lawson,  the  master  of  the  Tolls  declares,  that 
no  such  gift,  though  in  nature  of  a  legacy,  need  be  proved 
IB  testamentary  form,  it  operating  as  a  declaratk>n  of  trust 
upon  the  executor.  On  the  -impossibility  of  annexing  any 
condition  to  a  donatio  mortis  causa,  rested  the  determina- 
tion of  the  court  of  exchequer  in  Ireland,  in  1791,  in  the 
case  of  Bilby  and  Coulter,  in  which  the  superior  knowledge 
of  the  imperial  law,  possessed  by  the  great  and  able  judge 
who  presides  on  that  bench,  was  so  eminently  conspicuous. 

For  what  things  are  so  capable  of  delivery  with  us,  and 
for  other  questions  respecting  donations  mortis  causa,  see 
Ward  and  Turner,  2  Vesey,  431.  Lawson  and  Lawson, 
1  P.  Wms.  441.  Drury  and  Smith,  1  P.  Wms.  404.  Mil- 
lar  and  Millar,  3  P.  Wms.  35($.  Snellgrave  t?.  Bailey,  3 
Atkyns,  314.  S.  C.  Ridgeway's  cases  in  Lord  Hardwicke's 
time,  and  Bilby  r.  Coulter,  in  his  note  thereon.  Jones  and 
Selby,  Prec.  in  Chan.  300.  Tate  and  Hilbcrt,  2  Vesey, 
Jun.   111.   a    bond,    bill,    or    note,   payable    \o    bearer,    is   a 

Vol.   I.  34 
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between  things  capable  or  incapable  of  delivery  in 
this  mode  of  giving. 

Though  after  a  long  contest  among  the  Roman 
lawyers,  whether  these  donations  partook  most 
of  the  nature  of  gifts  or  legacies,  it  was  settled 
in  the  Institutes,  2  lib.  6.  7.  that  they  should  be 
ad  exemplum  legaiorum  redact^s  per  omnia;  yet, 
says  Aylifie,  they  differed  from  legacies  in  the  fol- 
lowing respects. 

First,  as  we  have  said,  a  filius  familias,  though 
he  could  not  bequeath  a  legacy,  could  make  a 
donatio  mortis  causa. 

Secondly,  these  donations  were  sometimes 
delivered  by  the  person  in  his  life  time,  some- 
times by  his  heir,  but  the  legacy  always  by  the 
heir.  '^ 

Thirdly,  The  donee  was  obliged  to  render  an 
account  of  his  possession,  not  so  the  legatee. 
Ayliffe,  p.  332. 

DONATIO  PROPTER  NUPTIAS.  The  do- 
natio propter  nuptias,  was  a  security  given  to  the 
wife  for  the    return    of    the  fortune    she    brought 

good  subject  of  a  donatio  mortis  causa.  But  not  other  pro- 
missory note  or  bill  of  exchange.  Delivery  of  receipts  for 
South  Sea  annuities  not  sufficient,  Ward  and  Turner. 
There  can  be  no  such  donations  of  simple  contract  debts, 
or  arrears  of  rent,  because  there  can  be  no  delivery,  said  by 
L.  C.  in  same  case. 

In  Tate  v.  Hilbert,  Lord  Chancellor  is  made  to  doubt, 
whether  want  of  delivery  might  not  in  some  cases  be  sup- 
plied by  deed  or  writing,  though  it  could  not  by  parol. 
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with  ibe  husband,  or  of  an  equivalent  to  it,  in 
case  she  survived  him,  or  if  they  should  be  sepa- 
rated during  life.  It  has  been  compared  to  a 
jointure,  to  which  it  bears  some  resemblance,  as  be- 
ing given  in  consideration  of  the  fortune  brpugbt 
with  her ;  her  fortune  either  proceeded  from  her- 
self, her  mother,  or  some  other  person,  and  was 
called  dos  adventitia ;  or  from  the  father,  or  some 
of  the  paternal  line,  in  which  case  it  was  called 
prqfectitia:  no  part  of  it  by  law  survived  to  the 
husband,  not  even  though  there  were  children 
by  the  marriage,  th6ugh  custom  seems  sometimes 
to  have  superseded  law  in  this  respect(14).  I 
speak  of  the  course  of  law  where  no  special  settle- 
ment or  agreement  had  taken  place.  The  hus- 
band's power  over  her  property  much  resembled 
that  \yhich  our  law  gives  him  as  to  a  wife's  real 
estate  where  no  settlement.  The  husband  re- 
ceived .  the  profits,  but  could  not  alienate  it  if 
immoveable(15).      If    it    consisted    of    moveables, 

(14)  At  one  period,  if  the  husband  surviv^,  the  dos  pro- 
fectitia  reverted  to  the  father,  the  dos  adventitia  remained 
with  the  husband. 

(15)  Her  lands  he  could  not  alienate,  not  her  lands  in 
the  provinces,  for  no  claim  of  usucaption  could  be  set  up 
there,  and  an  express  law  forbade  that  title  to  be  set  up 
against  her  in  Italy,  against  the  fundus  dotalis  Italicus, 
With  her  consent  he?  lands  in  the  provinces  might  have 
been  alienated,  until  Justinian  having  extended  the  right  of 
usucaption  to  the  pradia  provincialia,  the  legal  prohibition 
of  alienation  was  at  the  same  time  extended  to  provincial 
estates. 
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the  interests  of  commerce,  and  the  necessity  of 
disposing  of  perishable  goods,  permitted  his  aliena- 
tion of  it,  excepting  her  paraphernalia^  but  he 
must  make  good  the  value  to  lier,  and  to  prevent 
any  injury  from  such  disposition,  that  part  of  his 
estate  included  in  the  donatio  propter  nuptias, 
which  we  may  call  his  settled  estate  (and  which 
was  always  of  the  same  condition  and  quantity 
with  her  portion)  could  not  be  alienated  or  mort- 
gaged by  him,  even  with  her  consent,  unless  in 
some  specified  cases  of  extrenoe  necessity,  or  un^ 
less  another  estate  of  equal  value  was  to  be  settled 
in  lieu  of  it ;  and  as  a  further  protection  to  her, 
besides  this  specific  security,  she  had  a  general 
lien  on  all  his  property  to  the  amount  of  her  por- 
tion, and  was  preferred  to  all  other  incumbrancers, 
even  though  of  prior  date(16)  ;  and  if  he  became 
impaired  in  fortune,  the  wife  mtjght,  even  during 
her  marriage,  seize  her  portion  or  security,  or 
bring  an  action  for  it(17). 

But  though  the  donatio  propter  nuptias  was  her 
security,  yet  she  was  not  put  in  possession  of  it. 
The  husband,  during  marriage,  received  the  rents^ 
interest,  or  other  profits,  both  of  the  estate  by 
him  settled,  and  also  of  her  dos  or  portion,  be- 
cause he  was  to  be  at  the  necessary  charges  of  the 

(16)  See  Code  5.  13.  30. 

(17)  Compare  this  with  the  act  of  parliament,  5  Geo.  II. 
ch.  4.  Ireland. 
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marriage  state ;    he   was   to  maiutain   her  though 
she  brought  no  portioii(18). 

We  have  obseryed,  that  though  the  property  of 
the  dos  was  not  transferred  to  the  wife,  yet  the 
profits  of  it,  as  well  as  of  the  donatio  propter  nup- 
tias,  were  received  by  the  husband  during  mar- 
riage. But  all  her  property  need  not  be  contained 
in  the  dos,  part  of  it  might  be  kept  back,  which 
was  then  called  her  paraphemalia(l9) ;  her  goods 
therefore  were  dotcUitiaf  of  which  the  husband  had 
the  use  and  administration,  and  paraphernalia^ 
from  para  and  pheme  over  and  above  her  dowry. 
The  paraphernalia  included  property  of  different 
kinds,  and  were  not,  as  with  us,  confined  to 
wearing  apparel,  jewels,  and  other  ornaments, 
and  these  paraphernalia  she  might  use  and  alien 
at  pleasure,  without  the  husband's  consent,  and 
bring  actions  in  her  own  name,  or  in  the  name  of 
her  husband,  for  the  recovery  of  them(20). 

(18)  Of  course  he  was  liable  to  her  debts  for  necessaries. 
The  dos  might  be  given  before  or  afler  marriage.  The 
father  might  be  forced  by  the  magistrate  to  give  a  portion 
with  his  daughter  according  to  his  estate  and  ability.  See 
Pandects,  23.  2.  19. 

(19)  Even  all  she  acquired  was  his,  quodcunque  acquire^ 
bat.     See  Heineccius  Rom.  Antiq.  lib.  1.  tit.  10.  sec.  1. 

(20)  Our  law  differs  considerably  both  in  the  meaning  of 
paraphernalia,  as  appears  above,  and  also  in  the  extent  of 
the  wife's  power  over  them.  They  are  with  us  considered 
as  the  husband's  goods,  used  by  the  wife,  and  to  which  she 
Jsecomes  entitled  at   his  death,  over  and  above  her   jointure 
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or  dower ;  the  husband,  though  he  cannot  devise  them,  may 
sell  or  give  them  away  during  his  life ;  and  though  afler  his 
death  they  are  liable  to  his  debts,  if  his  personal  estate  is 
exhausted,  yet  the  widow  may  recover  the  value  from  the 
heir.  See  1  P.  Wms.  730.  2  Atks.  642.  3  Atks.  394. 
2  Atks.  77  &  104.  1  Atks.  440.  1  P.  Wms.  729.  2  P. 
Wms.  79.  544. 

Where  a  husband's  personal  estate  is  not  sufficient  to  pay 
his  debts,  the  wife  cannot  set  up  any  claim  to  jewels,  rings, 
pictures,  dressing  plate,  and  other  trinkets  given  her  before 
marriage.     Ridout  v.  Lord  Plymouth,  2  Atks.  104. 
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OF  TITLE  BY  LAST  WILL  OR  TESTAMENT. 

The  property  left  by  aoy  person  at  his  death, 
must  either  revert  to  the  common  stock,  or  some 
individual  must  be  pointed  out,  who  has  or  shall 
have  a  right  to  succeed  to  it.  This  right  of  suc- 
cession is  of  two  kinds  :  the  first  is  called  legal  suc- 
cession, when  the  property  descends  in  the  family 
according  to  the  order  of  proximity(l).  The  se- 
cond, testamentary  succession,  when  that  exact 
order  doth  not  prevail,  but  the  estate  of  the  de- 
ceased is  transmitted,  according  to  his  will  and 
pleasure,  within  certain  restraints  however,  and 
limitations  set   by  the  law. 

(I)  As  the  origin  of  property,  according  to  Blackstone, 
18  occupancy,  it  must  teraiinate  with  the  life  of  the  occu- 
pant, unless  continued  in  civil  society^  by  the  legislature. 
If  the  legislature  did  not  interfere,  the  nearest  of  kin,  as 
being  about  his  person,  would  natural^ly  become  the  next 
occupants. 
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The  legal  ordinary  succession  is  the  rule,  the 
testamentary  the  exception(2) ;  and  this  excep- 
tion is  seldom  admitted  in  the  first  stages  of  go- 
vernment, and  the  first  periods  of  society.  It  re- 
quires some  time  and  reflection  to  accustom  a 
people  to  such  a  power  as  that  of  disinheriting, 
either  totally  or  partially,  the  heir  of  blood — ^the 
natural  heir. 

A  testament  is  thus  defined  by  the  Roman  law  : 
Voluntatis  nastrte  justa  sententia  de  eo,  quod  quis 
post  mortem  fieri  velit.  It  was  of  two  kinds — a 
testament  strictly  so  called,  and  a  codicil :  the 
essential  difference  between  which  was,  that  the 
former  appointed  a  fueresj  commonly  called  the 
htsres  /actus  (who  comprehended  our  two  cha- 
racters of  devisee  and  executor),  the  latter  did 
not(3). 

(2)  Therefore  descents  should  be  considered  before  wills, 
as  I  have  done  in  imitation  of  Blackstone  and  the  English 
law,  and  in  conformity  with  the  opinion  of  Mr.  Gibbon, 
though  in  deviation  from  the  civil,  and  from  the  order 
of  Justinian's  Institutes.  The  reason  given  for  the  con- 
trary order  by  the  civil  law,  and  approved  by  Heineccius, 
is  Quam  diu  successor  a  testamento  speretur,  ab  intestato 
hcBrtdibus  locus  non  daiur;  a  reason  more  whimsical  than 
satisfactory. 

(3)  We  use  codicil  in  a  different  sense,  as  an  appendage 
to  a  last  will  or  testament,  and  do  not  attend  to  the  distinc- 
tion above:  testament  (where  it  is  a  distinguishing  name) 
meaning  with  us  a  will  of  personal  estate. 
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Testaments  were  either  solemn  or  unsoIemn(4)  : 
the  latter  were  also  called  privileged  testaments, 
and  both  the  one  and  the  other  might  be  either 
written  or  nuncupative. 

SOLEMN  TESTAMENTS.]  So  unnatural  and 
contrary  to  all  principles  did  it  seem  at  first  to  the 
people  of  Rome,  to  disinherit  the  heir  of  blood 
either  totally  or  partially,  that  in  the  early  ages 
of  their  state  it  could  not  be  done,  but  by  an  ex- 
press law(5j.  One  law,  that  of  descent,  could 
only  be  counteracted  by  another,  that  of  wills ; 
the  people  were,  therefore,  solemnly  interrogated 
in  the  Comitia  Calata^  whether  they  chose  to  rati- 
fy a  will ;  if  they  did,  it  became  legal(6). 

With  the  twelve  tables,  the  power  of  trans- 
mitting property  by  will  began,  and   they  gave  to 

(4)  Our  devises  of  real  estate  may  be  compared  to  the 
doiemn  wills  of  the  Romans,  on  account  of  the  solemnities 
prescribed  by  our  statutes  of  frauds;  and  our  wills  of  per- 
sona] estate  (as  not  requiring  the  legal  precautions  of  the 
statute),  to  their  unsolemn  testaments;  but  a  perfect  anal- 
ogy will  by  no  means  hold.  For  instance,  devises  of  land 
do    not    appoint    an    heir^  nor  create    a    representation,  nor 

make  the  devisee  stand  in  the  place  of  devisor,  as  to  all  debts, 

and  therefore  differ  widely  from  Roman  wills. 

(5)  There  was  one  exception  from  necessity  entitled  the 
mode  in  procinctu.  Coriolanus  found  his  army  declaring  to 
each  other  their  wills,  on  the  eve  of  a  battle,  with  their 
garments  tucked  up;  that  is  in ''procinciu,  Plutarch's  Life 
of  Coriolanus. 

(6)  From  hence  the  principle  testamenti  factionem  esse 
jmris  public*.     See  Heineccius  on  (he  Inst    161 « 
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every    paterfamilias  this  power  of   willing(7j,    but 
prescribed  no  form. 

What  then  was  to  be  done  ?  The  twelve  tables 
had,  in  this  respect,  counteracted  the  first  prin- 
ciples of  law  and  the. most  rooted  opinions,  or  per- 
haps prejudices  of  mankind(8).  The  lawyers 
found  a  medium(9);  they  considered  wills  in  the 
same  light  with  alienations  inter  uivos^  as  our  laws 
do  regard  wills  of  real  estate,  and  introduced   cere- 

(7)  So  in  these  countries  a  right  to  devise  lands  was  not 
a  common  law  right,  but  founded  on  statutes,  as  is  said  in 
the  case  of  Ansty  and  Dowsing ;  but  in  Windham  and 
Cheiwind,  a  case  equallj  well  known  to  every  lawyer, 
Lord  Mansfield  observing,  that  a  power  of  willing  ought  to 
be  favoured,  and  naturally  follows  the  right  of  property, 
adds,  it  subsisted  in  this  kingdom  before  the  conquest,  and 
till  about  the  reign  of  Henry  the  Second,  when  it  ceased 
by  consequence  of  feudal  tenure,  not  from  any  express  pro- 
hibition. The  doctrine  of  uses  revived  it — the  statute  of 
usee  again  accidentally  checked  it — this  occasioned  the  sta- 
tute of  wills. 

(8)  Yet  one  would  have  supposed,  from  the  Roman  pre- 
possession for  the  paternal  power,  that  their  prejudices  would 
have  inclined  the  contrary  way. 

Lord  Mansfield  has  observed,  that  the  testamentary  power 
over  property  is  more  reasonable  in  these  kingdoms  than 
ever  it  was  among  the  Greeks  and  Romans,  since  by  reason 
of  primogeniture,  and  other  exclusive  rules  of  descent,  the 
succession  ab  intestato  amongst  us  is  not  so  equaP  and  uni- 
versal as  among  those  people. 

(9)  Inveniendus  erat  color,  says  Heincccius,  quo  juris  ant^ 
login  serveraiur. 
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monies  corresponding  to  this  fiction;  the  will  was 
said  to  be  made  per  ses  et  libram  ;  it  was  a  fic- 
titious sale,  the  testator  sold  the  property  in  the 
presence,  and  as  it  should  seem  with  the  approba- 
tion of  five  witnesses  present,  who  represented  so 
many  classes  of  the  Roman  people. 

There  was  also  an  antistes,  who' witnessed  their 
concurrence,  and  the  libripendens,  who  weighed 
the  copper  money  given  for  the  imaginary  pur- 
chase by  the  familiae  emptor,  making  the  necessary 
number  of  persons  present  (besides  the  parties) 
seyen.  The  (amiliae  emptor  was  the  deyisee  or 
baeres  factum.  He  paid  oyer  a  piece  of  money  to 
the  officer  who  held  the  balance,  to  be  paid  over 
to  the  testator(IO). 

In  progress  of  time  the  praetors  (who  were  al- 
ways employed  in  simplifying  and  softening  the 
strict  and  harsh  requisites  of  the  ancient  laws)  rati- 
fied a  more  simple  form  of  testament,  without  any 
symbolical  sale,  or  rather  they  gave  the  bonarum 
possessionem  according  to  the  testament,  with  some 
similitude  to  our  administration  cum  testamenio 
annezo. 

If,  then,  the  baeres  factus  could  not  set  up  the 
testament  as  agreeable  to  the  ancient  forms,  he  ap- 
plied for  aid  to  the  pnetorian*court(  1 1). 

(10)  The  praetorian  testament,  says  Heineccius,  was  im- 
properly so  called,  because  it  did  not  carry  with  it  the  in- 
heritance, bnt  only  the  banorum  pdisessionem, 

(11)  Among  savage  nations,  observes  Mr.  Gibbon,  want 
of  letters  is  imperfectly  supplied  by  the  use  of  visible  signs. 
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All  that  the  praetor  required  was,  that  seven  wil* 
nesses  should  set  their  seals  to  the  will :  they  repre- 
sented the  ancient  five  witnesses  superadded  to  the 
antistes  and  libri  pendens. 

At  length,  new  imperial  constitutions  having 
been  enacted,  testaments  began  to  be  held  valid, 
avowedly  as  testaments  (not  as  sales  or  alienations 
inter  vivos),  though  made  in  a  manner  different 
from  any  of  the  modes  above  mentioned,  if  made 
by  persons  capable  of  testation,  and  of  things  ca- 
pable of  being  devised,  according  to  certian  rules, 
and  with  certain  solemnities  borrowed  from  the 
ancient  rites,  partly  framed  out  of  the  Praetorian 
Edicts,  and  partly  ordained  by  the  Imperial  Consti- 
tuiions(12).  From  the  ancient  law  was  derived 
the  necessity  of  witnesses — and  their  ^presence  at 
one  and  the  same  time  without  interval.  The 
number  of  these  witnesses,  and  their  putting  their 
seals,  were  circumstances  fixed  by  the  Praetorian 
Edicts,  and  the  Imperial  Constitutions  required 
the  subscription  of  the  witnesses  and  of  the  testa- 
tor :  Justinian  himself  added  the  necessity  of  the 
testator's  heir's  name  being  inserted  in  the  hand- 
writing of  the  testator,  or  at  least  by  the  wit- 
nesses(13). 

like  a  pantomime.  Rome,  in  its  earlier  periods,  though 
not  in  a  Ba?age  state,  was  in  a  very  rude  one.  Imaginary 
sale  was  used  among  them  in  alienations,  adoptions,  and  al- 
most every  species  of  change  of  property. 

(12)  These,  if  followed,  readered  all  application  to  the 
prcBtor  unnecessary. 

(13)  Inst.  I.  lib.  2.  tit.  10.  sec.  3  &  4. 
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1  shall  now  proceed  to  analyse  and  discuss  more 
particularly  these  requisites  in  the  form  and  manner 
of  making  testaments,  postponing  for  that  purpose, 
at  present,  the  consideration  of  who  could  make 
wills — of  what  they  could  be  made,  &c.  &c. 


FORM  AND  MANNER  OF  MAKING  SO- 
LEMN  WILLS  ACCORDING  TO  THE 
CIVIL  LAW. 

.  The  solemnities  required  were  either  internal  or 
external.  The  hiternal  was  the  appointment  of  an 
heir  which  was  of  the  essence  of  the  testament,  and 
without  it  the  will  might  he  a  codicil,  but  could 
not  be  a  testament(14).  The  external  were  sign- 
ing, attestation,  unity  of  the  act. 

(14)  This  idea  that  the  naming  of  an  executor  is  of  the 
essence  of  a  testament,  was  formerly  recognized  by  the 
judges  of  the  common  law;  but  they  have  since  considered 
a  jwill,  in  which  no  executor  is  named,  as  effectual  to  all 
intents  and  purposes.     Noy.  12. 

We  may  here  observe  how  impossible  it  is  to  form  any 
complete  analogy  between  our  wills,  whether  of  real  or 
personal  estate,  and  the  testaments  of  the  Romans.  Our 
devises  of  real  estate,  in  respect  to  the  solemnities  attending 
their  execution,  may  admit  a  fair  comparison  with  their  so- 
lemn  testaments ;  but  the  appointment  of  an  universal  heir, 
considered  as  partaking  individuality  with  the  testator,  sub- 
ject to  all  his  debts  even  so  as  to  affect  his  own  property, 
being  no  part  of  the  essence  of  our  devises,  here  appears  a 
manifest  and  great  variation. 
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SIGNING].  The  subscription  of  the  testator 
appears  to  hare  been  necessary  from  Inst.  2.  10.  3. 
and  from  the  same  authority  we  collect,  that  it 
was  first  required  by  the  Imperial  Constitutions. 
Dr.  Harris  refers  it  to  a  particular  constitution  of 
Theodosius,  which  does  uot  seem  to  me  perfectly 
to  justify  his  position(16). 

If  the  testator,  through  ignorance  or  imbecility, 
was  incapable  of  signing  the  will,  an  additional 
witness  was  called  in,  whose  substituted  signature 
authenticated  the  instrument;  but  if  the  devisor 
had  actually  written  the  body  of  the  will  with  his 
own  hand,  his  signature  at  the  conclusion  became 
unnecessary(16). 

Our  wills  of  persoaal  estate,  on  the  other  hand,  while  the 
old  opinion  prevailed  that  the  appointment  of  an  executor 
was  of  their  essence,  might  be  compared  in  that  respect  to 
the  solemn,  and  in  not  requiring  certain  solemnities  to  the 
unsolemn  will  of  the  Romans.  Even  now  they  cannot  al- 
together be  compared  to  the  unsolemn  at  Rome,  for  the 
latter  required  the  appointment  of  an  heir. 

(15)  See  Harris's  notes  on  Justinian's  Inst.  lib.  2.  page 
46.  The  Constitution  of  Theodosius  is  repeated  in  the 
Code,  b.  23.  21.  It  relates  to  the  circumstance  of  a  testa- 
tor's choosing  to  conceal  the  provisions  of  his  will  from  the 
witnesses,   and  declares  such  secrecy  shall    not  invalidate   it, 

<^rovided  the  requisites  therein  are  complied  with,  in  whose 
enumeration  the  testator's  signature  occurs.  Our  law 
agrees. 

(16)  Our  law  agrees.  Lemain  and  Stanley,  3  Lev.  1. 
It  was  at  one  time  very  absurdly  judged,  that  testator's 
writing  his   name  in  the  beginning  of  the  will   supplied   the 
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The  testator  was  not  obliged  *  to  pat  his  seal^ 
though  the  witnesses  were(17). 

The  matter  on  which  the  will  was  written  was 
immaterial,  whether  tabulisj  chariOy  membranisv€j 
on  tablets  of  wax,  paper,  or  parchment,  Inst.  2.  # 
10.  12.  By  a  particular  provision  of  Justinian  men- 
tioned above,  the  will  was  not  only  to  be  signed  by 
the  testator,  but  also  the  name  of  the  devisee,  or 
heir  appointed,  must  appear  iA  the  hand-writing 
of  the  testator  himself,  or  of  one  of  the  witnesses 
(18) ;  and  though  the  testator,  instead  of  writing 
the  will  himself,  might  dictate  it  to  another,  yet  if 
the  writer  was  the  heir  or  legatary,  he  was  sub- 
ject to  punishment  for  the  deed(19). 

ATTESTATION].  I  shall  next  consider  the 
number  and  capacity  of  the  witnesses  required,  to- 

want  of  signature  at  the  bottom  ;  a  determination  mentioned  by 
Blackstone  without  disapprobation,  but  very  justly  censured 
by  Dr.  Christian. 

(17)  Nor  is  he  by  our  law;  but  sealing  without  signing 
was  held  sufficient  in  Strange,  764.  1  Wilson,  313.  and  ^ 
Vesey,  459.  contra. 

(16)  See  Inst.  2.  10.  4.  Cod.  9.  t.  23.  1.  29.  Novels,. 
119.  ch.  9. 

(19)  Code  9.  28,  3.  And  the  passage  says,  that  writers 
of  wills,  who  had  inserted  any  benefit  to  themselves,  should 
be  subject  to  the  punishmentft  of  the  Cornelian  law.  This 
was  the  Cornelian  Taw  de  fahis  (there  was  another  dt  st- 
cortts);  its  punishments  were  death  to  slaves,  to  freemea 
banishment  and  confiscation  of  goods. 

Notwithstanding  this  caution,  the  legatary  might  he  a 
witness  to  the  will,,  as  we  shall  see  presently. 
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gether  with  the  mode  of  their  attestation  prescribed 
by  law. 

The  number  was  no  less  than  seven  to  a  solemn 
will,  a  number  appearing   to  be  determined   in  its 
•  origin  by  the  classes  of  the  Roman  people,  and   by 
the  fictions  of  the  symbolical  sale(20). 

The  difficulty  which  must  frequently  have  occur- 
red in  obtaining  so  great  a  number  of  witnesses 
as  seven,  might  probably  induce  the  Romans  to  be 
less  strict  than  we  are  (as  they  certainly  were)  as 
to  the  persons  whom  they  admitted  upon  this  occa- 
sion. At  one  time  the  heir  was  admitted  as  a 
witness,  though  forbidden  to  be  so  by  Justinian 
(21);  but  legataries  were  always  admitted  on  this 
distinction,  that  they  were  particular,  not  universal 
successors.  Qui  no  n  juris  successor es  sunt ;  and  that 
a   testament  would    be    valid    without    legataries, 

(20)  Every  one  knows  that  the  statute  of  frauds  requires 
three  witnesses  to  a  will  of  real  estate,  and  that  to  a  written 
will  of  personalty  the  signature  of  witnesses,  though  safe  and 
prudent,  is  not  indispensably  necessary :  nor  even  the  signa- 
ture of  the  testator,  though  the  will  be  in  another  inan*8 
hand-writing,  if  proved  to  be  according  to  his  instructions, 
and  approved  by  him.  See  2  Bl.  Com.  501.  Two  witr- 
nesses  to  a  will — two  to  a  codicil  reciting  that  will,  one  of 
which  last  was  also  a  witness  to  the  will.»-It  does  not  sa- 
tisfy the  statute.    3  Salk.  305.  . 

(21)  See  1  Burr.  426.  The  essence  of  the  Roman  testa- 
ment was  the  appointment  of  an  heir  to  represent  the  testa- 
tor, not  according  to  our  ideas  of  representation,  but  in 
the  mode  already  sufficiently  explained  in  the  chapter  of  De- 
scent. 
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though  it  CQoU  not  irhhouf  the  appoatBcnt  of 
an  heir :  the  obfectioo  to  the  heir  as  a  wilueaei  not 
proceediii^.  according  to  great  aothorities,  frooi 
his  being  interested,  bat,  as  b  said  br  Jostinian, 
being  a  prohibition,  ad  imuaiwmem  prisUmi  JkmiliiL 
empioris;  quia  hoc  toimm  megoiiwm  itsmwumii  onfc"- 
mmdi  gratia  creditmr  kodie  hUer  iestaierem  ^  kten- 
dtm  ^^^2).  In  short,  the  heir  was  a  partj  to 
the  supposed  cootract,  and  therefore  ooaM  not  he  a 
witness :  the  legataries  were  not. 

The  witnesses  most  hare  been  freemen,  Roman 
citizens,  adults,  or  at  least  of  the  age  of  fourteen 
jears,    iestabUes,  i.  e.    Quibmscum    erat  tesiamaiti 
Jactio;  and   not  members  of  the   family   of  either 
heir  or  testator.     The  three  first  of  these  requisites^ 
require   no  new    erpbnation:  but    the    fourth,  as 
expressed  by   the  Roman  law,   may   be  misappre- 
hended.    The    phrase     quibuscum    erat   iestamenii 
Jactio  did   not  mean   who  could   make   testaments 
(for  a  woman  could  make   a  testament),  but  who 
could  be  present  at  the  comitia  calata,  where  testa- 
ments were  originally  made  :  this  in  itself  excluded 
slaves,  minors,  those  deaf,  dumb,  and  blind,  pro- 
digals and   infamous  persons ;  to  which  are  added 
the  insane,  if  insanity  could  require   any  exclusion 
but  that  created  by  common  sense. 

Of  freedom  from  these  incapacities,  and  of  the 
witnesses  being  in  situations  which  rendered  them 
competent,  general  reputation  was  sufficient  evi- 
dence.    Thus,  if  a  reputed  freeman,  but  real  slave, 

(M)  Inst.  lib.  2.  lib.  10.     S«c  I  Burr.  p.  426. 

Vol.   I.  36 


282  OF  THE  RIGHTS  [Book  II. 

happened  to  be  a  witness,  the  will  was  not  thereby 
inTalidated.     2  Inst.  10.  7. 

All  the  branches  of  the  families  of  heir  and  testa- 
tor were  excluded,  upon  principles  connected  with 
the  fictitious  sale,  viz.  because  they  were  supposed 
to  be  parties  to  the  contract ;  and  although  the 
symbolical  mode  became  obsolete,  the  rule  was 
retained(2i3).  All  persons  in  testator's  power,  or 
among  his  domestics,  excluded.     2  Inst.  10.  9. 

Having  thus  mentioned  five  requisites  to  the 
competency  of  a  witness  to  the  Roman  testament 
(24),  the  reader  might  naturally  expect  some  dis- 

(23)  Ad  imitationem  pristinsB  eioptionis. 

(24)  I  hope  the  student  will  noi  think  me  departing  too 
much  from  my  subject  matter,  or  performing  an  idle  task, 
in  abridging  here  the  famous  controversy  between  Lord 
Mansfield  and  Lord  Camden  on  the  competency  and  credi- 
bility of  witnesses  to  a  will,  the  substance  of  which  it  gene- 
rally gives  some  trouble  to  young  men  to  collect. 

Witnesses  were  not  especially  necessary  to  a  will  of  real 
estate,  before  the  statute  of  frauds ;  that  statute  required  the 
subscription  of  three  credible  witnesses.  The  word  credible 
was  an  unfortunate  word,  and  has  occasioned  much  dispute, 
which  the  use  of  the  word  competent  might  possibly  have 
prevented. 

Hence,  in  the  case  of  Ansty  and  Dowsing,  Strange,  1254, 
the  question  arose,  whether  the  witnesses  to  a  will  answered 
the  description  in  the  statute.  The  case  was  this :  James 
Thomson  made  his  will  of  real  estate,  attested  by  three 
witnesses,  and  gave  to  one  John  Hailes  and  his  wife  ten 
pounds  each  for  mourning,  and  an  annuity  of  twenty  pounds 
to    Elizabeth,   the   wife  of   John.     John  Hailes  was  one  of 
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Gussion  of  objections  arising  to  their  competency 
or  credibility  from  their  being  interested  ;  but  here, 
in  the  opinion  of  no  less  a  judge  than  Lord  Mans- 
field, 41II  enquiry  is  useless,  since  he  has  decidedly 

the  witnesses  to  the  will,  and  refused  to  be  paid  twenty 
poands  in  lieu  of  his  wife's  legacy  and  his  own :  it  was  de- 
termined that  the  witnesses  to  a  will  should  not  be  persons 
who  are  entitled  to  any  benefit  under  that  will,  and  that 
John  Hailes  was  not  a  good  witness. 

This  case  gave  rise  to  the  statute  25  Geo.  IL  ch.  6.  in 
England,  and  ch.  11.  in  this  kingdom,  which  declare  all 
legacies  given  to  witnesses  to  be  void,  and  thereby  remove 
all  possibility  of  interest  affecting  the  testimony  of  legatees 
named,  and  directed  the  testimony  of  all  creditors  to  be 
admitted,  leaving  their  credit  to  be  weighed  by  the  court 
and  the  jury. 

How  the  case  of  Windham  and  Chetwiad,  which  was 
that  of  simple  contract  creditors  witnessing  a  will  which 
charged  the  real  estate  with  payment  of  debts,  could  occur 
after  this  statute,  does  not  at  first  sight  appear;  but  I  sup- 
pose it  was  under  the  exception  in  the  act  relative  to  suits 
already  instituted,  the  proceedings  in  that  case  appearing  to 
have  been  commenced  in  August,  1750,  and  the  retrospect 
of  the  act  being  only  to  June,  1752. 

In  that  case,  in  which  the  witnesses  had  been  paid  off, 
before  the  trial,  and  which  is  reported  in  1  Burr.  414,' Lord 
Mansfield  is  of  opinion,  that  the  word  credible  in  the  statute 
is  either  superfluous  or  absurd  :  if  it  means  competent,  su- 
perfluous ;  if  it  means  something  more  than  competent, 
absurd,  because  it  would  make  the  validity  of  a  will  depend 
on  the  credibility  of  the  witnesses,  which  would  be  absurd, 
since  the  testator  never  could  foresee  what  credit  might 
hereafter   be   given  to   them.     As  therefore  competency  only 
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fold  down  this  position,  that  though,  ia  other  cases 
the  objection  of  interest  to  a  witness  was  allowed, 
yet  it  did  not  incapacitate  wtloesses  to  a  will  by  the 
cifil  law« 

was  required,  he  was  also  of  opinion  that  such  competencj 
migfht  be  acquired  subsequently  to  the  attestation,  a»  by 
pajment,  release,  dE.c.  &rC. 

In  the  case  of  Hindon  and  Kersey,  5  Geo.  III.  1765, 
(which  was  the  case  of  a  devise  towards  the  support  of  the 
poor  in  a  certain  township,  to  which  two  persons  liable  to 
be  assessed  to  the  poor  tax  in  said  township  were  witnesses, 
and  which  case  was  not  cured  by  the  act  25  Geo.  HI.)  Lord 
Camden  held  that  the  word  credible  in  the  statute  exactly 
means  competent,  and  that  to  give  it  another  meaning, 
viz.  that  of  credibility  in  the  ordinarj^  sense  of  the  word, 
would  be  absurd.  So  far  he  agrees  with  Lord  Mansfield; 
but  as  to  its  being  a  superfluous  word,  he  differs  widely, 
and  the  tenor  of  his  argument  is,  that  it  was  inserted  to 
mark  that  this  competency  must  exist  at  the  time  of  the 
attestation,  and  cannot  be  acquired  by  any  subsequent  act, 
such  as  a  release;  and  that  the  contrary  doctrine  held  by 
Lord  Mansfield  in  Windham  and  Chetwind,  originated  in 
hts  considering  this  word  as  superfluous,  or  having  no  legal 
meaning. 

Lord  Camden  held,  that  the  word  credible,  in  the  statute 
of  frauds,  meant  competent.  Lord  Mansfield,  that  if  it 
did  not  mean  that,  it  meant  nothing ;  so  far  they  agreed ; 
but  herein  they  differed,  that  Lord  Mansfield  said  it  was  a 
superfluous  word  (its  meaning  being  included  in  the  wojd 
witness);  and  also  that  witnesses,  though  incom'petent  at 
the  time  of  the  attestation,  yet  if  they  became  competent 
afterwards,  were  good  witnesses  to  the  will.  Lord  Cam- 
den  held,  that  they  must  be  competent  at  the  time   of  ihe 
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I  have  not  courage  to  oppose  that  ver;^great  and 
most  learned  judge  upon  the  point,  though  I  think 
I  see  authorities  to  the  contrary ;  and  it  surely  is 
an  exception  very  inconsistent  with  the  usual  wis- 
dom of  the  civil  law,  which  appears  to  shew  a  laqd* 
able  jealousy  upon  all  similar  occasions. 

Lord  Chief  Justice  Lee  was  of  that  opinion, 
though  mistaken  in  his  authorities.  Quoting  the 
following  paragraph  from  Dig.  lib.  28.  tit.  1. 
c.  22.^  (condiiionem  testium  tunc  inspicere  debe- 
mus,  cum  signarent,  non  mortis  tempore),  he 
argued  from  thence,  that  interest  was  an  objection^ 
which,  if  existing  at  the  time  of  subscribing,  could 
not  be  taken  off  by  any  subsequent  fact ;  but  Lord 
Mansfield   has  shewn,  that   conditio  testium  means 

attestation^  and  that   to  mark   this  very  thing,  the  word   cre^ 
dible,  as  an  emphatic  word,  was  inserted. 

Want  of  attention  to  the  plain  truth  uttered  by  Lord 
Mansfield  in  Windham  and  Chetwind  (that  to  make  the 
validity  of  a  will  depend  upon  the  credibility  of  witnesses, 
which  the  testator  cannot  foresee,  is  absurd),  produced  in 
the  remarkable  cause  of  Newburgh  and  Burroughs  (tried  in 
Ireland  about  ten  years  since)  this  notable  argument.  A 
witness  to  the  will  then  in  question  swore  on  the  trial  to 
alterations  made  without  the  testator's  knowledge.  It  was 
insisted,  that  if  the  jury  believed  him,  it  was  not  the  testa* 
tor's  will,  and  if  they  did  not  believe  him,  he  was  not  a 
credible  witness,  and  the  will  therefore  void  for  want  of 
three  credible  witnesses,  a  mode  of  reasoning  so  comical, 
that  none  but  the  bye-standers  could  have  thought  the  framer 
serious.  Yet  I  have  since  known  jurymen  of  great  ability, 
in  a  very  celebrated  cause,  caught  in  the  same  trap. 
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the  positiife  capacity  of  the  witnesses,  their  rank 
or  quality,  their  condition  of  citizenship,  freedom 
and  puberty(25). 

MODE  OF  ATTESTATION.]  I  shall  begin 
by  taking  notice  of  two  regulations  peculiar  to  the 
civil  law;  the  one,  that  the  witnesses  should  be 
specially  required  by  the  testator  to  witness  the 
will ;  the  other,  that  the  whole  perfection  of  the 
will  should  be  done  uno  contextu. 

The  first  rule  requires  no  explanation,  and  is  a 
circumstance  which,  amongst  us  also,  must  always 
be  of  weight,  as  shewing  more  particularly  the  so- 
lemn deliberate  intention  of  the  testator,  but  which 
is  not  of  indispensible  necessity(26).  The  latter 
rule  means  that  no  foreign  act  should  intervene ; 
and  this  principle  of  uno  contextu  was  carried  so  far, 
that  wills  were  frequently  set  aside  for  the  most  im- 
material variation  from  it ;  for  instance,  for  the 
testator's  retiring  from  the  room  for  the  shortest 
interval,  until  Justinian  provided,  that  such  short 
accidental  intervals  occasioned  by  the  momentary 
absence  of  him,  or  of  one  of  the  witnesses,  before 

(25)  If  there  was  no  other  instance  to  prove  the  great 
utility,  even  in  oar  common  law  courts  of  a  superior  know- 
ledge of  the  civil  law,  and  of  its  technical  Latin,  this  mis- 
take of  Chief  Justice  Lee,  and  its  correction  by  Lord  Mans- 
field, would  be  conspicuous. 

(26)  The  stupid  silence  of  the  testator,  while  another  in 
his  presence  required  the  witnesses  to  attest,  might  be  a 
strong  ground  of  suspicion ;  but  mere  silence,  where  sanity 
undoubted,  would  be  construed  simple  acquiescence. 
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the  act  completed,   should  not  invalidate  the  will. 
C.  6-  2S.  27. 

The  nest  requiste  was,  that  the  witnesses  should 
be  all  assembled  together,  and  that  they  should 
subscribe  in  the  sight  of  the  testator,  and  see  him 
sign,  and  hear  him  acknowledge  and  publish  the 
same :  and  all  the  witnesses  ought  to  sign  at  the 
same  xime,  and  in  the  same  place,  and  in  the  sight 
.  of  each  othen  Code  6.  23.  28.  Ayliffe,  365.  Wood, 
124.     Halifax,  34.(27). 

(27)  The  vast  variety  of  cases  which  have  been  deter- 
mined in  our  courts  upon  these  points,  a?  to  wills  of  real 
estate,  it  does  not  come  within  my  province  as  commenting 
upon  civil  law  to  delineate.  Suffice  it  to  observe,  that  the 
witnesses  must,  by  the  statute,  sign  in  the  presence  of  the 
testator,  and  must  see  him  sign  or  acknowledge  his  signing; 
but  this  they  may  do  at  different  times,  and  therefore  need 
not  see  each  other  sign,  as  appears  from  the  case  of  Jones 
and  Lake,  2  Atkyns,  176. 

N.  B.  When  I  have  said  that  by  the  statute  of  frauds  the 
testator  must  sign  in  the  presence  of  the  witnesses,  I  speak  ac- 
cording to  what  has  been  generally  understood  to  be  itM 
meaning ;  for  Mr.  Douglass  truly  observes,  that  this  most 
carelessly  penned  statute  does  not  say  he  shall  do  so,  though 
it  obliges  the  witnesses  to  subscribe  in  his  presence,  and 
e  contra,  when  regulating  revocations  of  wills^  it  omits  to 
direct  the  subscription  of  witnesses  in  his  presence,  but  ex- 
pressly prescribes  his  signing  in  theirs.  The  statnte  is  said 
to  have  been  injudiciously  put  together  from  some  loose 
notes  of  Lord  Hale  aAer  his  decease,  and  not  by  himself,  as 
vulgarly  imagined. 

Query,  May  not,  however^  the  direction  to  sign  in  their 
presence  have  been  purposely  omitted,  to  enable  him  to  ae- 
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Tbe  last  requisite  was  sealing,  a  mode  of  authea- 
tication  which  seems  to  have  anteceded  the  custom 
of  signing;  and  was,  as  Sir  William  Blackstone 
has  observed,  in  the  civil  law,  the  evidence  of 
truth,  and  required,  on  the  part  of  the  witnesses 
at  least,  at  the  attestation  of  every  testament(28), 
but  was  not  necessary  that  the  seals  should  be  their 
own,  except  in  the  case  of  a  notary.  Nov.  73. 
cb.  5  and  6. 

SOLEMN  NUNCUPATIVE  WILLS].  What 
I  have  hitherto  said  hath  related  to  solemn  written 
wills ;  but  there  is  no  material  difference  in  solemn 
nuncupative  ones,  in  respect  of  the  solemnities,  ex-^- 

knowledge  a  previous  signature  t    Three  signings,  one  in  the 
presence  of  each  witness,  will  not  do.     1  Yesey,  jun.  16. 

The  witnesses  to  a  will,  says  Lord  Mansfield,  I  Burr.  421. 
need  not  know  the  contents,  need  not  be  together,  need  not 
see*  the  testator  sign  it ;  it  is  sufficient  if  he  acknowledges 
his  signature ;  he  may  deliver  it  as  a  deed.  The  last  posi- 
tion determines  that  publication  of  it,  as  his  will  is  not  neces- 
sary ;  a  point  much  disputed  in  Wallis  and  Wallis,  and  Trim- 
mer and  Jackson,  in  the  beginning  of  the  present  reign.  But 
to  enable  any  one  of  the  witnesses  singly  to  prove  the  will, 
he  must  be  able  to  shew  that  the  others  signed  in  testator's 
presence,  and  therefore  must  have  seen  them  sign  himself. 
See  Longford  and  Eyre,  1  P.  Wms.  174. 

(36)  See  2  Black.  Com.  p.  305.  where  the  learned  com- 
mentator observes  on  the  antiquity  of  this  solemnity  among 
the  Persians  and  Jews,  d&c.  d&c. 

It  is  observable,  though  among  us  sealing  from  the  Nor- 
man era  was  always  required  to  a  deed,  yet  signing  was  not, 
until  the  statute  of  frauds.     Ibid. 
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cept  what  necessarily  arose  from  their  not  being 
written  ;  that  is,  as  thej  were  not  necessarilj  at  any 
time  to  be  reduced  Co  writing(29)^  subscription 
and  sealing  of  course  did  not  apply  to  them  :  but 
seven  witnesses  were  required,  able  to  give  clear 
and  undoubted  testimony  of  their  having  been 
present,  and  having  heard  the  testator  declare  his 
Will  and  nominate  his  heirs. 

Before  I  dismiss  the  subject  of  solemnities,  I 
cannot  omit  to  insert  the  judgment  of  Lord  Mans- 
field upon  their  validity  in  general.  He  held,  that 
courts  of  justice  ought  rather  to  lean  against  than 
in  support  of  these  rigid  formalities ;  and  declared 
his  opinion  in  the  above-mentioned  cause  of  Wind- 
bam  and  Chetwind,  that  nx>re  fair  wills  had  been 
destroyed    for   want  of  observing   the    restrictions 

(29)  With  us  nuncapatiTe  wills  must  be  reduced  to 
writing  within  six  days  after  the  making;  otherwise,  aAer 
the  expiration  of  six  months,  no  testimony  can  be  receiTcd 
to  prove  them  :  and  if  the  estate  bequeathed  exceed  thirty 
pounds,  there  must  be  three  witnesses,  requested  by  the 
testator  to  witness  the  same,  and  it  must  be  in  his  last  sick- 
ness, and  in  his  dwelling-house,  or  at  least  where  he  has 
beefi  resident  ten  days  before  the  making,  except  he  were 
taken  sick  while  from  home,  and  died  before  his  return*, 
otherwise  the  will  is  invalid.  By  way  of  further  caution, 
probate  cannot  be  granted  of  any  nuncupative  will  till 
fourteen   days    after   testator's    decease,    nor    without    citing 

*  I  take  tho  words  of  the  vlatute ;  but  surely  t  man  dffing  btfore  Mm 
reium  is  a  legislatire  blunder,  and  Mr.  B.  very  probably  says,  dies  withomi 
retuning.  • 

Vol.  I.  37 
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fixed  by  the'  statute  of  frauds,  than  fraudulent 
wills  obstructed  by  its  caution :  adding,  that  in  all 
his  experience  at  the  court  of  delegates,  he  had 
never  known  a  fraudulent  will,  which  was  not  le- 
gally attested.  To  this  Lord  Camden  answers, 
that  he  has  no  doubt  many  fraudulent  wills  have 
been  made  since  the  statute,  and  all  formally  exe- 
cuted. But  who  can  tell  me,  says  he,  how, many 
have  been  prevented  ?  The  design  of  the  statute 
was  to  prevent  wills  that  ought  not  to  be  made, 
and  it  always  operates  silently  by  intestacy.  If  a 
law  is  to  be  slighted,  because  it  doth  not  entirely 
eradicate  mischief,  no  law  can  escape  censure. 
Such  were  the  opposite  sentiments  of  these  two 
great  and  eminent  judges. 

UNSOLEMN  PRIVILEGED  WILLS.]-.The 
strictness  which  we  have  just  ceased  to  describe  was 
dispensed  with  by  the  Romans  in  numerous  cases. 
The  officious  testament  of  a  father  bestowing  his 
property  on  his  children,  and  all  in  his  own  hand- 
writing; the  dignified  will  acknowledged  before 
the  prince,  honoured  by  his  presence,  and  receiv- 
ing his  imperial  sanction ;  the  rude  bequest  of  the 
ignorant  rustic;  and  the  hasty  testament  of  the 
victim  to  general  contagion ;  might  be  unsolemn, 
and  were  privileged  and  exempt  from  the  necessity 
of  the  usual    formalities(30).     In    some   of  these 

either  the  widow  or  next  of  kin.  7  Will.  HI.  ch.  12.  in 
Ireland ;  29  Charles  II.  ch.  3.  in  England. 

(30)  See  for  all  these,  the  sixth  book  of  the  Code, 
tit.  28. 
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cases  five  witnesses  were  sufficient,  in  others  more 
were  required ;  the  literate  might  subscribe  for  the 
unlearned,  and  the  cotemporaneous  presence  of 
the  whole  number  was  dispensed  with :  but  above 
all,  the  military  testament  of  the  gallant  but  un- 
lettered and  endangered(3I)  soldier,  claimed  pe- 
culiar immunities  for  honourable  service  and  peri- 
lous exertion ;  he  might  write  it  in  his  blood  upon 
his  shield,  or  inscribe  it  in  the  dust  with  his 
sword  (32)  ;  he  might  dictate  it  to  his  comrades  in 
the  hour  of  danger,  and  depend  upon  the  survivor 
to  transmit  it  to  his  country.  No  certain  number 
of  witnesses,  nor  even  any  formal  witness  whatso- 
ever, were  required  to  his  testament,  if  his  intention 
could  be  proved  to  have  been  expressed  either  by 
word  or  writing ;  no  special  requisition  to  the  wit- 
nesses, no  subscription  or  sealing  on  their  part,  no 
specific  positive  quality  in  them  (for  even  women 
and  aliens  could  be  witnesses  to  the  soldier's  will), 
were  demanded  by  the  law.  Nor  were  his  privi- 
leges confined  to  the  manner  of  the  testament ;  in 
the  matter  he  had  special  exemptions.  He  might 
die   partly    testate,    partly    intestate(33) :    though 

(31)  The  statute  of  frauds  excepts  from  its  regulations 
respecting  wills,  whether  written  or  nuncupative,  soldiers 
in  actual  and  military  service,  and  mariners  or  seamen  be- 
ing  at  sea. 

(32)  Code,  b.  21.  15. 

(33)  He  was  not  subject,  says  Wood,  to  the  subtilty 
of  the  fiction,  that  the  testator  could  not  be  represented  in 
part. 
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Still  under  paternal  power,  be  might  dispose  by  will 
of  property  acquired  by  military  service.  He 
might  die  with  more  wills  than  one :  his  will  could 
not  be  inofficious,  u  e.  his  children  might  be  passed 
by,  without  express  exclusion  by  name :  but  these 
honourable  distinctions  were  not  attached  to  the 
name  of  soldier ;  he  must  be  in  actual  service  and 
in  present  danger ;  and  though  the  testament  thus 
hastily  made,  and  from  necessity,  was  valid  even  if 
he  was  disbanded,  for  one  year  next  following  such 
his  dismissal;  yet  his  departure  from  the  army 
must  have  becD  attended  with  honour,  and  dis- 
grace was  followed  by  deprivation  of  privilege. 
Such  and  so  great  was  the  attention  pid  by  this 
military  nation  to  the  protectors  of  the  state 
abroad(34). 

CODICILS.}— A  codicil(36)  in  the  Roman 
law  meant  not,  as  with  us,  an  appendage  to  the 
will ;  it  meant  a  last  will  standing  by  itself,  and 
not  annexed   to  any  thing  preceding,  yet  not  ac- 

(34)  The  canonists,  says  Lord  Chief  Justice  Gilbert,  have 
expounded  wills  of  personalty,  like  the  testamenta  militaria^ 
according  to  the  intent.  Treatise  of  Equity,  2  vol.  p.  329. 
on  which  Mr.  Fonbl.  remarks,  it  might  be  inferred  from 
hence,  that  the  testamentum  militare  was  the  onfy  will  which 
by  the  civil  law  was  construed  according  to  the  intent,  which 
is  not  true ;  for  though  the  testamentum  militare  was  one  of 
the  privileged  descriptions  of  wills,  its  privileges  were 
merely  dispensations  with  certain  solemnities  essential  to  the 
validity  of  other  wills. 

(35)  Upon  this  subject  consult  lust.  lib.  2.  tit.  25. 
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knowledged  to  be  a  testament  for  want  of  the  ap- 
pointment of  an  heir ;  it  was  therefore  defined  an 
unsolemn  last  will,  in  which  no  heir  or  executor  is 
named,  and  might  be  either  written  or  nuncupa- 
tive. The  maker  of  a  codicil,  or  codicils  (for  he 
might  make  more  than  one),  might  die  either  tes- 
tate or  intestate.  In  the  first  case,  that  is,  if  he  had 
also  made  a  testament,  it  did  not  affect  the  codicil : 
that  remained  valid,  even  though  it  preceded  the 
testament,  and  was  not  confirmed  or  mentioned  by 
it,  provided  it  was  not  actually  revoked  or  contra- 
dicted thereby ;  in  the  latter  the  codicil  was  a  di- 
rection to  the  heir  by  descent,  who  acted  like  an 
administrator  cum  testamento  annexo. 

The  Inst.  25.  3.  says,  that  codicils  required  no 
solemnity.  They  must  mean,  says  Harris,  no  eo;- 
traordinary  solemnity,'  for  five  witnesses  were  re- 
quired, the  number  necessary  upon  several  other 
occasions(36) ;  but  the  five  witnesses  might  be  ac- 
cidentally present  and  not  required  thereto,  and 
they  might  even  be  of  the  female  sex. 

Though  in  a  codicil  an  heir  could  not  be  institut- 
ed directly,  yet  an  heir  already  instituted  by 
testament,  might  by  codicil  be  declared  a  bare 
trustee ;  but  tests^mentary  heirs  could  not  be  disin- 
herited by  codicil,  nor  made  conditional,  if  before 
absolute ;  and  a  plurality  of  codicils,  though  not 
of  testaments,  was  allowed,  because  it  was  es- 
sential to  a  testament  that  it  should  convey  away 

(36)  Code,  b.  36.  c.  8.  and  4.  t.  20.  c.  18. 
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the  whole  inherifaace,  otherivise  the  heir  would 
not  stand  completely  in  the  place  of  the  ancestor^ 
whereas  codicils  only  convey  several  particular 
legacies. 

In  the  2dth  chapter  of  the  second  book  of  the 
Institutes,  a  curious  account  is  given  of  the  ori- 
gin of  codicils,  occasioned  by  the  difficulty  on  a 
journey,  a  voyage,  or  an  embassy,  of  finding 
seven  witnesses,  all  Roman  citizens.  Their  8Bra 
was  that  of  Augustus — their  introducer  Lucius 
Lentulus,  and  the  emperor  consulted  the  learned 
Trebatius(37)  upon  their  validity. 

Having  now  done  with  the  different  kinds  of 
testaments,  and  the  form  and  manner  of  making 
them,  1  shall  treat  of  the  remainder  of  the  subject 
under  the  following  heads. 

I.  WHO  COULD  MAKE  WILLS. 

II.  OF  WHAT  THEY  COULD  BE  MADE. 

III.  OF  THE  INSTITUTION  OF  THE  HEIR, 
HIS  RIGHTS  AND  DUTIES. 

IV.  OF  THE  QUASI  HiERES  OR  EXECU- 
TOR. 

(37)  Docte  TrebaiL  Hor.  If  we  might  judge  from  this 
caution  and  attention  to  the  laws  in  OctaTius  Caesar,  we 
should  not  be  inclined  to  join  in  the  severe  censure  passed  on 
him  by  Sir  W.  Jones,  who  says,  '*  when  that  base  dissem- 
<^  bier  and  cool-blooded  assassin  C.  Octavios  gare  law  to 
**  millions  of  honester,  wiser,  and  braver  men  than  himself, 
<'  by  the  help  of  a  profligate  army,  and  an  abandoned 
"  senate." 
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V.  OF  THE  INTERPRETATION  OF  WILLS, 
AND  CONSTRUCTION  OF  LEGACIES. 

VI.  HOW  WILLS  MIGHT  BE  AVOIDED. 

VII.  OF  PROVING  THE  WILL. 

VIII.  OF  THE  BONORUM  POSSESSIO  AND 
ADMINISTRATION. 

IX.  OF  THE  COLLATIO  BONORUM. 
First,    WHO    COULD    OR    COULD    NOT 

MAKE  A  TESTAMENT.]— Every  person  had 
full  power  and(S8)  liberty  to  make  a  will  that 
was  DOt  under  some  special  prohibition  by  law; 
the  persons  prohibited  were,  however,  minors, 
persons  under  the  paternal  power,  the  insane,  the 
deaf  and  dumb,  the  blind,  the  prodigal,  the  pri- 
soner of  war,  aliens,  and  crinfinals;  but  these 
prohibitions  must,  with  respect  to  some  of  them, 
be  a  little  qualified.  We  have  already  qualified 
the  restriction  on  the  sou  under  paternal  power,  by 
an  exception  for  military  service  :  we  must  add, 
that  the  prodigal  was  only  forbidden,  while  hi& 
conduct  retained  him  under  the  specific  interdic- 
tion of  the  law  from  meddling  with  his  property  ; 
and  the  blind  might  pronounce  a  nuncupative 
will,  and  even  dictate  a  written  one,  if  afterwards 
read  to  him  and  acknowledged  by  him  before 
witnesses. 

The  deaf  and  dumb  must  be  completely  and  not 
partially,  so,  and  must  have  suffered  these  depri- 
vations from    their    birth  {    the  alien  was  permit- 

(38)  See  2  Inst,  title  12. 
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ted  in  the  later  times  of  the  empire,  and  the  cri- 
minal must  have  been  guilty  of  capital  crimes, 
such  as  treason,  murder,  or  some  other  grievous 
offences,  such  as  heresy,  manifest  usury,  and  li- 
belling, which  the  civil  law  ranks  among  the  most 
abhorred  enormities(S9). 

The  case  of  the  prisoner  of  war  was  peculiar; 
if  his  will  was  made  during  his  captivity  it  was  in- 
valid, notwithstanding  his  future  liberation ;  but 
if  executed  antecedently  to  his  imprisonment,  it 
was  set  up  by  the  jus  postliminii  if  he  returned,  by 
the  Cornelian  law  if  he  died  a  captive. 

As  to  the  case  of  the  minor  under  puberty,  I 
have  only,  to  observe,  that  his  testament  did  not 
become  valid,  thdhgh  he  arrived  at  puberty  before 
his  death(40). 

(99)  The  horror  with  which  the  Roman  law  considers 
libelling,  and  the  severity  with  which  it  was  punished,  is 
very  remarkable.  If  the  libel  charged  a  crime  punishable 
with  death,  the  author  himself  was  capitally  punished;  if  it 
affected  only  reputation  and  not  life,  the  composer  of  it  was 
incapacitated  to  give  testimony  or  to  make  a  will ;  and 
originally,  by  the  twelve  tables,  aU  libels  were  punished  with 
death. 

(40)  Nor  does  it  with  us  as  to  lands  if  he  dies,  without  the 
republication  of  it  before  twenty-one,  1  Siderfin,  162.  T.  Ray- 
mond, 84.  The  same  is  the  law  as  to  personal  estate;  for 
the  rules  of  the  civil  law  hold  with  us,  as  to  the  capacity  or 
incapacity  of  minors,  to  make  wills  of  personal  estate.  So 
that  boys  under  the  age  of  fourteen,  or  girls  not  arrived  at 
twelve,  cannot  make  wills  of  personal  estate. 
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The  rule  of  the  civil  law,  with  respect  to  insa- 
nity in  the  testator,  must  agree  with  ours,  because 
both  agree  with  common  sense.  Subsequent  insa- 
nity did  not  validate  a  will  made  while  in  whole 
mind,  nor  return  to  reason  thac  declared  during  the 
furor:  a  will  made  in  a  lucid  interval  was  to  be 
established (41);  and  the  extraordinary  maxim  of 
our  law,  that  a  man  shall  not  himself  do  away  an 
act  performed  during  his  insanity,  i.  e.  shall  not 
stultify  himself,  is  peculiar  to  our  institutions. 

The  restriction  on  the  prodigal,  so  novel  to  our 
feelings,  must  have  caught  the  attention  of  every 
reader ;  and  its  non-application  under  our  constir 
tution,  has  been  well  accounted  for  by  a  learned 
commentator  often  quoted,  whose  observations 
thereon   will    be  found    in  the    note     beneath(42). 

(41)  If  a  lucid  interval  be  alleged,  the  harden  of  proof 
attaches  on  the  party  alleging  it;  if  derangement  be  al- 
leged, it  is  clearly  incumbent  on  the  party  alleging  It  to 
prove  such  derangement.     See  Fonb.  vol.  1.  p.  66. 

(42)  The  law  of  £ngland,  whilst  it  anxiously  protects  the 
interest  of  those,  whom  the  infirmities  of  disease  or  im- 
becility of  age  render  incapable  of  protecting  themselves, 
respects  the  right  which  every  individual  of  a  free  constitu- 
tion claims,  and  which,  indeed,  the  very  nature  of  a  free 
constitution  seems  to  require,  that  of  disposing  of  his  pro- 
perty as  he  thinks  fit,  provided  he,  in  so  doing,  consults  the 
rights  and  claims  of  others ;  the  only  restriction  prescribed 
by  the  law  of  England  in  such  case  being,  "  Sic  utere  tuo  ut 
**  alienum  non  l<Bdas."  The  civil  law,  however,  extended 
its  views  and  protection  to  persons,  whose  prodigality  might 
not    only    prejudice    their    own    interests,  hut   those  of  their 

Vol.  I.  38 
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It  must  be  noted,  that  the  interdiction  of  the  ad- 
ministration of  his  goods  did  not  affect  a  will  made 
previous  thereto. 

The  student  will  also  observe,  that  though  women 
were  prohibited  from  witnessing  wills,  thej  were 
suffered,  whether  married  or  single,  to  make 
them(43),  which  seems  to  shew  that  their  want  of 
power  to  attend  the  Comitia  Calata,  the  reason 
usually  given  for  the  former  is  not  the  true  one, 
since  it  would  equally  extend  to  the  latter  privi- 
lege. Perhaps  the  true  reason  for  their  inability  to 
attest,  was  the  supposed  imbecility  of  the  sex, 
which  prevented  their  being  called  where  the 
choice  of  witnesses  was  voluntary. 

offspring;  and  we  find  the  authority  of  the  pretor  fre- 
quently interposed,  to  restrain  the  extravagance  of  the  indi- 
vidual. **  Solent  preterea  si  talem  hominem  invenerint 
"  qui  neque  tempus  neque  finem  expensarum  habeC,  sed  bona 
**  sua  dilacerando  et  dissipando  profundit,  curratorem  ei  dare 
"  exemplo  furiosi;  et  tamdiu  erunt  ambo  <-in  curatione 
**  qukmdiu  vel  furiosus  sanitatem  vel  ille  bonos  mores  rece- 
"  perit.  Ff.  27.  10.  1.  furiosi  vel  ejus  cui  bonis  interdictun 
"  sit  nulla  voluntas  est."  Digest  lib.  60.  tit.  17.  reg.  40. 
Fonb.  Treatise  of  Equity,  vol.  1.  p.  41. 

(43)  With  us  a  married  woman  is  utterly  lu capable  of 
making  a  will  of*  lands,  or  even  of  chattels,  excepting  with 
the  husband's  consent,  unless  they  have  been  given  to  her  for 
her  sole  and  separate  use,  or  are  in  her  possession  tit  outer 
droit,  or  are  the  savings  out  of  a  separate  maintenance ;  but 
wilh  the  assent  of  her  husband  she  may  make  an  appoint-* 
ment  as  to  personalty,  in  the  nature  of  a  testament,,  which 
shall  repel  the  husband  from  administration,  and  give  it  to  % 
her  appointee. 
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II.  WHAT  THINGS  COULD  OR  COULD 
NOT  PASS  BY  WILL.]— I  have  already,  in  va- 
rious places,  mentioned  some  of  the  most  remark- 
able of  these;  such  as  the  goods  of  the  church, 
the  property  of  corporations,  the  fundus  dotalis 
and  paraphernalia  of  the  wife,  and  those  things 
which  were  not  in  commercioy  e.  g.  such  as  are 
called  public. 

Property  acquired  subsequently  to  the  making 
of  the  will  passed  by  it ;  if  the  bequest  was  uni- 
versal, of  all  the  property,  or  the  thing  bequeathed 
universal,  as  a  whole  flock  of  sheep,  or  a  herd  of 
cattle(44);  but  in  particular  legacies,  the  date  of 
the  testament,  and  not  the  time^  of  the  death, 
was  to  be  regarded.  See  Swinburne,  part  7. 
sec.  11.  and  Treatise  of  Equity,  book  4.  part  1. 
c.  1.  s.  13. 

It  was  an  extraordinary  provision  of  the^oman 
law,  which  enabled  the  testator  to  bequeath  a 
thing  not  his  own,  the  meaning  of  which  was, 
that  his  heir  was  obliged  to  purchase  and  deliver  it, 
or  to  render  the  value  of  it,  if  it  could  not  be 
purchased  ;  but  if  the  thing  was  incapable  of  alie- 
nation, the  bequest  was  void.  And  even  if  the 
legatee  had  purchased  such  bequeathed  property  of 

(44)  Inst.  lib.  2.  tit.  20.  sec.  18  and  19.  Oar  law  agrees 
as  to  personal  estate,  but  differs  as  to  real,  from  the  princi- 
ple that  a  devise  of  real  estate  is  considered  as  a  conveyance, 
declaring  the  uses  to  which  the  land  shall  be  subject,  and 
therefore  without  republication,  after  purchased  estate  does 
not  pass.     Salk.  238. 
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another,  he  might  recover  the  value  ex  testa- 
mento(4t5). 

A  roan  might  also  bequeath  things  which  did 
not  exist,  provided  there  was  a  possibilit)'  of  their  ex- 
istence ;  as  the  fruits  which  should  grow  on  a 
particular  spot  of  ground,  or  the  ofispring  which 
should  be  born  of  a  particular  slave(46). 

If  a  man  bequeathed  a  thing  which  he  had 
pledged  to  a  creditor,  the  heir  was  under  a  ne- 
cessity of  redeeming  it(47). 

Upon  the  whole,  then,  all  things  were  capable 
of  being  bequeathed  that  were  in  rerum  natura 
existing,  or  which  might  so  exist,  whether  corpo- 
real or  incorpo|;eal,  moveaUe  or  immoveable,  the 
testator's  own,  or  belonging  to  the  heir,  or  to  ano- 
ther person,  provided  they  were  such  things  as 
lay  in  commerce,  and  might  be  purchased. 

IIL  OF  THE  INSTITUTION  OF  THE 
HEIR,  HIS  RIGHTS  AND  DUTIES.]—!  must 

(45)  2  loBt.  20.  4.  Swinburne  will  have  our  law  to  be 
the  same.     Swin.  188. 

(46)  2  Inst.  20.  7.  So  with  us,  according  to  Swinburne^ 
p.  18.  If  a  man  bequeaths  trees  or  grass  growing  on  an 
estate,  of  which  he  was  seized  in  right  of  his  wife,  his  be- 
quest will  not  pass,  because  he  cannot  bequeath  the  trees^ 
which  are  parcel  of  the  freehold,  and  descend  with  the  land 
to  the  heir ;  but  he  may  bequeath  the  corn  growing  thereon^ 
because  that  is  parcel  of  his  own  goods. 

(47)  2  Inst.  20.  5.  One  that  hath  money  to  be  paid  to  him 
on  a  mortgage,  may  demise  this  money  when  it  comes.  Godol. 
O.  L.  391. 
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here  recal  the  attention  and  recollection  of  the  ' 
reader  to  the  signification  of  the  Roman  heirship, 
as  formerly  explained  in  the  chapter  of  Descent, 
and  request  him  to  apply  whatever  was  there  said 
of  the  natural  heir,  or  heir  by  descent,  to  the  insti- 
tuted heir  also,  or  heir  by  will.  The  heir  w.as  by 
fiction  of  law  supposed  to  be  the  same  person  with 
the  deceased  ;  and  all  rights,  duties,  and  actions, 
which  were  vested  in  the  testator,  or  to  which  he 
was  liable,  immediately  affected  the  heir,  not  only 
as  far  as  he  had  effects  by  descent,  or  property  by 
devise,  but  as  far  as  he  had  any  substance  in  the 
world  of  his  own,  as  well  as  accruing  to  him  from  , 
the  testator. 

The  consequence  of  what  has  been  said  was, 
that  no  man  would  hastily  take  upon  him  the  heir- 
ship, till  he  had  well  considered  whether  the  estate 
was  or  was  not  more  than  sufficient  to  pay  the  an- 
cestor's or  testator's  debts,  and  whether  he  should 
gain  or  lose  by  the  undertaking.  The  persons  in- 
stituted heirs  might  be  the  children  of  the  de- 
ceased, called  sui  htBredes  ^  necessarii^  natural  and 
necessary  heirs';  or  his  bondmen,  called  necessary 
only;  or  strangers  and  volunteers:  the 'bondman 
could  not  refuse,  and  in  return  obtained  his  free- 
dom of  course.  The  child,  by  the  laws  of  the 
twelve   tables,  could   not  refuse(48),  but   was  af- 

(48)  8ui  quidem  haredes  idea  appellantur,  quia  damestici 
lusrtdes  sunt,  4"  ^^^o  quoque  poire  quodammodo  domini  extsii" 
mantur,  Necessarii  vero  idea  dicuntur  quia  omnino,  sive  re- 
lint,  sive  noUnt,  tarn  ah  intestatOf  quam  ex  testamcnto,  ex  lege 
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'  lenvards  indulged,  if  he  had  not  intermeddled 
with  the  effects(49),  or  even  if  he  had,  provided 
he  was  a  mhior;  the  stranger  of  course  had  his 
free  option. 

The  metiiod  of  proceeding  then  in  later  tinries 
was  this(dO)  :  the  law  did  not  appoint  any  certain 
or  definite  time  within  which  the  heir  was  to  take 
the  heirship  on  himself,  and  until  he  did  so,  the 
inheritance  was  called  hterediias  jacens;  but  the 
creditors  of  the  deceased  might  convene  him  to 
declare,  whether  he  would  prove  the  will(51), 
and  take  the  heirship  on  himself  or  not ;  being 
thus  called  upon  to  determine,  a  stated  time  was 
given  him,  at  least  one  hundred  dajs,  to  delibe- 
rate   and    examine   the  circumstances    of   the    de- 

12  tabularum  h<Bredes  Jiunt,  sed  his  prator  permittit  voUn- 
tibtts  abstinere  httreditate,  ut  poiius  parentis  ijuam  ipsorum 
bona  similiter  a  creditoribus  possideantur.  Inst.  lib.  2.  tit.  19. 
3ec.  2» 

(40)  Impuberibus  liberis  omnimodo  abstinere  ab  hmreditaie 
potestasjit ;  puberibus  autem  ita,  si  se  nan  immiscucrint.  Dig. 
29.  tit  2.  II.  a  rule  similar  to  that  affecting  our  executor  de 
0on  tort. 

(50)  Besides  the  Institutes,  the  student  should  read  on 
this  subject,  the  whole  fiflh  title  of  the  28th  book  of 
the  Pandects,  de  haredibus  instituendis,  and  the  second  title 
of  the  29th  of  the  same,  de  acquirenda  vel  omittenda  luere^ 
ditaie, 

(51)  As  he  may  with  us  cite  the  executor  to  prove  or 
renounce. 
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ceased,  which  privilege  was  called  the   jus  delibe- 
randi(d2). 

The  situation  of  the  instituted  heir  still  con- 
tinued, however,  to  be  extremely  embarrassing 
and  perplexing:  he  was  obliged  either  to  accept 
the  inheritance  simply,  or  renounce  it  altogether. 
He  might  be  mistaken  in  the  circumstances  of  the 
deceased,  and  the  mistake  might  end  in  his  ruin. 
Justinian  was  the  first  who  cured  these  defects,  and 
reduced  « matters  to  a  footing  of  common  sense : 
he  allowed  the  heir  to  make  an  inventory,  and  re- 
turn it  to  a  public  officer,  containing  a  full,  true, 
and  perfect  account  of  the  testator's  goods ;  upon 
doing  which  he  was  answerable  as  far  as  the  con- 
tents of  the  inventory,  but  no  further. 

The  heir  might  accept  the  heirship  either  by  ex- 
press words,  which  was  called  aditio  fuereditatis^ 
or  by  intermeddling  vendendo  prcedia  colendo^  lo' 
candovCj  when  he  was  said  pro  hcerede  se  ge- 
rere(b3).  If  the  heir  refused  to  accept  the  heir- 
ship,  he   could    not    afterwards   claim    it(64),    at 

(52)  Rector  provincitB  adit  us  si  kareditate  necdum  sunt 
obligati,  eos  an  haredes  sint  interrogare  debebit ;  si  tempus- 
ad  deliberandum  petieriniy  moderatum  statuet.  Code,  b, 
30.  9. 

(53)  2  Inst.  19.  6. 

(54)  With  us,  if  one  executor  proves  the  will  it  sufficesF 
for  all ;  and  any  other  executor  in  the  common  law  courts^ 
after  renouncing,  is  still  allowed  to  come  in  and  prove;  by 
the  civil  law  he  is  not :  but  to  prevent  a  clashing  of  jiivis' 
dictions,  the  ecclesiastical  courts  in  modern  practice  in    Ire- 
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least  not  after  a  certaiu  period  elapsed.  Code,  b. 
31.  6.  and,  if  he  died  before  acceptance,  the  right 
was  not  transmitted  to  his  heir(5o). 

The  delicacy  of  the  civil  law  in  admitting  per- 
sons to  the  heirship,  produced  numerous  excep- 
tions to  the  acquisition  of  this  right ;  for  want  of 
citizenship,  aliens ;  for  defect  of  probity,  apos- 
tates, heretics,  traitors,  libellers,  convicts ;  were 
incapable  of  being  heirs:  women  were  excluded 
by  the  Voconian  law,  but  I  do  not  find  infants 
among  the  prohibited(66).  The  adultress  could 
not  be  heiress  in  the  testament  of  the  adulterer, 
nor  e  contra ;  restraints  were  laid  on  the  testament 
of  second  nuptials(67) :  corporations  were  ex- 
cluded, except  latterly  through  the  intervention  of 
trustees;  and    as    it  was    customary,    in  order   to 

land,  and  I  suppose  in  England,  generally  allow  it.  See 
the  famous  case  of  Downs  and  House  v.  Lord  Petre.  Salk. 
311.  therefore  a  surviving  executor  must  be  cited  again  be- 
fore administration  can  be  granted  to  another ;  but  secus  if 
all  the  executors  refuse  at  Jirst,  and  administration  has  been 
granted.     See  3  P.  Wms.  251. 

(55)  So  if  executor  die  before  probate,  unless  he  be  also 
residuary  legatee,  his  right  is  not  transmitted  to  his  execu- 
tor, but  administration  granted  to  next  of  kin.  Swinburne, 
p.  396  and  477. 

(56)  The  second  husband  could  not  take  by  bequest  a 
greater  portion  than  one  of  the  children  of  the  first  mar- 
riage. 

(57)  The  gods  could  not  be  made  heirs,  lest  the  priests 
should  share.  Ulpian  Fragro.  25.  6.  Heineccius  Antiq.  lib. 
2.  tit.  14. 
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maintain  a  bad  title,  to  institute  the  emperors 
themselves,  those  princes,  with  Pertinax  at  their 
head,  have  in  various  parts  of  the  civil  law  nobly 
disdained  such  insidious  lK)unty  ;  and  Severus  and 
Antoninus  exclaim,  licet  Ugibus  soluti  simtts  tamen 
legibus  vivimus^  with  an  honest  liberality  in  the 
conclusion  of  the  adage,  which  may  heal  the 
stigma  often  thrown  upon  the  civil  law  by  its  asser- 
tion in  the  commencement(58). 

If  there  was  no  objection  to  the  capacity  of  the 
persons,  the  testator  might  appoint  as  many  heirs 
as  he  pleased,  in  equal  or  unequal  portions ;  all  of 
whom  made  but  one  person,  and  were  said  to  be 
heirs  of  certain  parts  of  the  A  S.  They  collec- 
tively represented  the  testator.  The  A  S,  which 
originally  implied  a  pound  weight  of  metal,  and 
was  a#  first  only  applied  to  money,  was  afterwards 
made  by  the  Romans  to  denote  an  integral,  or 
whatever  consisted  of  parts  or  was  capable  of  sub- 
division; so  that  hiBres  ex  Mscy  when  applied  to 
estates  and  inheritances,  must  be  understood  of 
the  man  who  sweeps  all  without  a  distribution ; 
and  this  way  of  computation  is  constantly  followed 
by  the  Roman  writers  when  they  consider  inheri- 
tances ;  and  the  uncia,  or  twelfth  part  of  the  A  S, 
was  itself  also  considered  as  an  integral,  and  sub- 
divided(69). 

(56)  With   us  infants    may  be  executors,   but   an  adminis- 
trator must  be  appointed  during  minority. 

(59)     Thus   Julius   Cesar  is  said   to  have  left   by  his  last 
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If  anj  parts  were  wanting,  or  remained  undis- 
posed of,  so  much  was  deducted  or  added  to  every 
heir ;  and  if  one  was  nominated  heir  of  part  only, 
the  whole  devolved  or  accrued  to  him,  if  no  heir 
was  instituted  as  to  the  rest,  for  none  but  a  soldier 
could  die  testate  and  intestate ;  and  the  heirs  thus 
taking  were  not  answerable  one  for  the  other  to- 
creditors,  but  each  in  proportion  to  his  own  por- 
tion or  share. 

It  was  a  very  extraordinary  provision  of  the 
Roman  law,  which  suffered  a  person  expressly  insti- 
tuted heir,  to  be  set  aside,  after  the  death  of  the 
testator,  for  unworthiness ;  not  that  it  can  be  sup- 
posed that  his  demerits  were  to  be  ascertained  by 
common  report,  or  subject  to  the  tribunal  of  pri- 
vate scandal.  The  instances  were  ascertained  by 
the  law,  and  must  be  proved  in  a  court  of  Justice, 
and  thought  by  the  judges  sufi^ient  in  degree  to 
justify  the  deprivation.  Such  were  occasioning  the 
testator's  death,  or  not  prosecuting  the  authors  of 
it,  if  of    a   violent  kind,   attempts   to  defame   his 

will,  three  heirs :  C.  Octavius  was  his  heir  ez  dodranU,  i.  e. 
he  had  three-fourths  of  the  A  S;  and  L.  Pinarius  and  Q. 
Pedius  had  the  remaining  quadrans,  or  one-fourth  between 
them.  The  sextula  was  one-sixth  of  the  uncia.  Cicero 
mentions  a  woman  who  led  CoBcina  her  heir  ex  deunce  et 
semuncia,  i.  e.  of  eleven  uncis  and  one-half;  to  Fulcinius 
she  gave  two  sextula,  to  CEbutins  one ;  so  that  if  she  died 
worth  12001.  of  our  money,  the  first  would  have  had  1,1501. 
the  second  331.  7s.  8d.  the  third  161.  ISs.  4d.  Taylor's 
Elements  of  Civil  Law.*^ 
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honour  and  reputation,  or  other  base  ingrati- 
tude(60)- 

The  institution  of  the  heir  might  be  absolute  or 
conditional ;  an  impossible  condition  was  consi- 
dered as  null ;  if  many  conditions  were  jointly 
required,  all  must  be  complied  with ;  if  they  were 
in  the  disjunctive,  it  was  sufficient  to  obey 
any(6I).  But  the  heir  could  not  be  instituted 
from  a  certain  time,   or  to  a  certain  time(62). 

The  heir  was  allowed  to  pay  himself  the  sums  he 
had  expended  as  heir,  such  as  funeral  expences, 
the  charge  of  registering  the  will,  or  making  the 
inventory  ;  he  was  at  liberty  also  to  satisfy  his  own 
debt  in  preference,  and  to  pay  the  creditor  that 
came 'first  (63);  but  he  could  not  be  called  onto 
pay  debts  till  nine  days  after  testator's  death(64). 

(60)  Do  we  not  see  in  daily  practice  instances  of  ingrati- 
tadoy  and  forgetful ness  of  the  wishes  of  testators,  which 
would  make  us  almost  wish  this  was  the  law  of  these  coun- 
tries 1 

(61)  Inst.  lib.  2.  tit.  14.  sec.  9.  10.  U. 

(62)  But  with  us  an  executor  who  is  quasi  hsres,  may  be 
appointed  either  from  or  until  a  certain  time,  and  admin- 
istration granted  in  the  mean  time. 

(63)  Code,  b.  30.  22.-45  and  9. 

(64)  Nov.  115.  ch.  5.  Our  law  agrees  as  to  paying  fu- 
neral expences,  and  the  expence  of  proving  the  will,  and 
the  like  in  the  first  place.  The  executoi^or  administrator  is 
also  allowed  to  pay  himself  first  among  debts  of  equal  degree. 
In  paying  creditors  the  king's  debts  come  first,  then  debts 
preferred  by  statute — then  debts  of  record — next  debts  by 
special  contract — lastly,  debts'  by  simple  contract.     The   or- 
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The  civil  law  may  justly  boast  a  superiority  to 
ours,  in  attention  to  natural  equity,  by  consider^- 
ing  all  assets  as  what  we  call  equitable,  and  making 
no  such  distinctions  as  we  do  at  law  between  simple 
contract  and  specialty  creditors ;  it  did,  however, 
make  a  certain  distinction  of  creditors,  but  upon 
a  more  reasonable  discrimination ;  it  distinguished 
three  orders  of  creditors,  privileged^  morigageesj 
ordinary;  most  of  the  privileged  we  have  men- 
tioned ;  such  as  for  rent,  law-charges,  costs,  fu- 
neral expences.  Of  mortgagees  we  have  treated, 
and  the  reason  of  their  preference  as  to  their  speci- 
fic lien  is  evident.  So  far  the  hceres  was  forced  to 
give  a  preference.  Ordinary  came  in  jointly,  and 
shared  in  proportion  to  their  debts.  See  Domat* 
book  3.  tit.  1.  sec.  5.  Debts  of  the  crown  were 
preferred  to  simple  debts,  where  no  mortgage. 

Mention  of  the  Fatcidian  law,  and  Falcidian 
portion  perpetually  occurs  in  the  writings  of  the 
civil  law,  and  demands  explanation.     The  ancestor 

der  of  the  ci?il  law   is  very   different,  as   may  be  seen  above. 
If  there  be  two  judgments   against   testator^   precedency   or 
priority  of  time  is  not   material ;  but   he  that  first   sues  ont 
execution  shall  be  preferred,  and  before  execution,  the   exe- 
cutor may  satisfy  which  he    pleaseth  first.     Where  no  judg. 
roent,   commencement  of  a  suit  gives  priority ;  but  even  af- 
ter the  commencement  of  such  suit,  the  executor  or  admin- 
istrator  may  still  gne  a  preference  to  other  creditors  of  equal 
degree,  by  confessing  a  judgment  to  them  for  the  real  amount 
of  their  debts.     1   P.  Wms.  295.     And  even  without  it,  says 
Dr.  Christian,  if  the  suit  be  in  equity,  and    quotes  3  P.  Wms, 
401.  surely  thai  authority  is  c  contra. 
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was  forbidden  to  disinherit  his  heir  at  law  even  for 
cause,  beyond  three-fourths  of  his  possessions  :  and 
he  could  not  burthen  his  instituted  heir  with  lega- 
cies which  should  consume  more  than  three- 
fourths  of  the  estate ;  so  that,  at  all  events,  the 
heir,  whether  natural  or  instituted,  was  sure  of 
one-fourth  of  the  inheritance,  in  the  former  case 
as  his  natural  right,  in  the  latter  as  a  reward  for 
his  labour  and  trouble(65j. 

IV.  EXECUTORS].— It  is  usually  said,  that 
the  executor  in  our  law  is  the  same  with  the  insti- 
tuted heir  of  the  Roms^i  law  :  this  I  conceive  to 
be  an  error,  for  they  too  had  their  executors  in  the 
latter  times  of  the  empire  perfectly  distinct  from 
the  instituted  heir ;  and,  in  fact,  created  to  check 
and  curb  him.  They  took  their  origin  from  the 
frequency  of  testaments  made  for  pious  causes, 
and  to  charitable  intents,  and  were  appointed  in 
case  the  heirs  were  negligent  in  the  execution  of 
wills.  The  right  of  inheritance  still  remained  vested 
in  the  heir.      The  executor  had  only  nudum  mi- 

(65)  With  us  executors  cannot  claim  any  thing  for  their 
trouble  ,or  pains,  nor  trustees,  3  P.  Wms,  351.  for  so  the 
estate  might  be  loaded,  and  rendered  of  little  value.  This 
sometimes  seems  a  great  hardship,  though  the  acceptance  of 
the  office  is  voluntary,  and  they  supposed  to  act  out  of  mere 
friendship.  Originally  executors  were  undoubtedly  supposed 
to  profit  considerably  by  being  entitled  to  the  undisposed  re- 
siduum, but  that  never  was  fixed,  as  it  was  by  the  Falcidian 
law;  and  they  are  now  with  us,  if  possible,  construed  to  be 
trustees  for  the  next  of  kin. 
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nisterium  factt(66) ;  he  was  merdy  to  see  that  the 
will  was  properly  executed,  to  him  the  execution 
was  committed. 

Whoever  will  take  the  trouble  to  peruse  the  28th 
section  of  the  third  title  of  the  first  book  of  the 
Code,  will,  I  think,  see  plainly  how  the  practice 
originated(67).  It  begins  by  charging  heirs,  de- 
visees, and  legatees,  not  to  infringe  bequests  given, 
and  trusts  created  for  the  redemption  of  captives : 
it  proceeds  to  say,  that  if  the  testator  has  specially 

(66)  See  Ayliffe,  p.  372  and  ^373.  This  agrees  with  the 
definition  of  oar  executor  given  by  Blackstone.  The  Trea- 
tise of  Equity  very  correctly  says,  the  executor  is  like  the 
haeres  in  the  civil  law,  only  he  takes  nothing  to  his  own 
use.     Book  4.  part  2.  c.  I.  s.  3. 

Whether  a  nude  executor  can  be  a  witness  to  prove  a 
will,  and  whether  such  an  executor,  or  any  executor  being 
Bwom,  can  aflerwards  renounce,  were  points  strongly  contro- 
verted in  Herbert  o.  Russell,  in  the  prerogative  court  in  Ire- 
land, Michaelmas  1799.  The  court  determined  both  ques- 
tions in  the  negative. 

(67)  Indeed,    it  would    be  extremely  worth   the   pains    of 
any  ecclesiastical   lawyer,  or   curious   ecclesiastic,  to   peruse 
the  four  first  titles  of  that  book,  which  treat  de  summa  tri- 
nitaie — de  saerosanctis  ecclesiis — de    episcopis  4*  clericis^  and 
de  episcopali  audientia. 

The  difference  between  the  Roman  instituted  heir,  who 
always  had  a  right  to  at  least  one-fourth  of  testator's  pro- 
perty, and  the  modern  executor,  will  plainly  appear,  when 
the  latter  is  considered,  even  as  to  the  residuum,  as  a  trus- 
tee for  the  next  of  kin,  yet  they  are  perpetually  spoken  of  as 
synonimous. 
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any  person  to  transact  the  business  of  such  redemp- 
tion of  captives,  that  person  legati  vel  fdei  commissi 
exigendi  licentiam  habeat ;  ^  pro  sua  conscierUia  vo- 
turn  adimplecU  testatoris;  it  continues,  that  if  no 
such  person  be  appointed,  the  bishop  of  the  province 
shall  have  the  like  powers,  votum  impleturus  testa* 
torts;  and  concludes  by  strictly  charging  all  per- 
sons connusant  of  embezzled  charities,  to  give  in- 
formation thereof  to  the  governor  of  the  province, 
or  the  bishop  of  the  diocese.  Here  then  was  a  per- 
son independent  of  the  heir,  not  interested  in  the 
inheritance,  commissioned  to  get  possession  of  the 
bequeathed  property,  to  execute  the  will  of  the 
deceased,  and  to  administer  the  property  accord- 
ing to  his  wishes,  and  from  hence  by  degrees  the 
custom  crept  in  of  appointing  such  executors,  and 
leaving  little  or  nothing  for  the  devisee,  or  resi- 
duary legatee  to  do,  and  perhaps  leaving  to  the 
instituted  heir  nothing  more  than  the  Falcidian 
portion(68). 

In  the  wide  ocean  of  the  civil  law  we  are  liable 
to  overlook  many  things ;  but  I  have  not  ob- 
served the  name  of  executor  expressly  used  in  the 
Corpus  Juris  Civilis,  before  the  time  of  the  Em- 
peror Manuel  Comnenus,  under  whom  I  find  a 
constitution  with  this  express  title,  de  ezecutoribus 
testamentorum(69) :  it  recites,  that  *^  multi  ho- 
^<  mines    in  extremis   suis  dispositionibus  procura-- 

(68)  Ayliffe  seems  to  be  of  the  same  opinion,  p.  372. 
'  (69)  Constiiutiones  Imperatoris,  p.  527. 
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"  tares  sive  execuiores  eorum  quae  prcscripserunt 
'^  relinquiit,  lis  que  Christo  (duici  isto  ac  salutari 
^'  mundo  nomine)  hcerede  scriptOj  rerum  suarum 
^'  dispensationera  atqiie  administrationem  adjun- 
"  gunt ;"  and  that  thej  do  this  principally  when 
they  bequeath  their  property  to  the  poor.  Here 
then  it  appears,  that  even  where  the  whole  ad- 
ministration of  the  property  was  committed  to  an 
executor,  yet  it  was  thought  necessary  to  name 
an  heir;  and  where  they  wished  not  for  the  pos- 
sible interference  of  man,  that  to  satisfy  the  regu- 
lations of  the  law,  the  sacred  name  of  our  Saviour 
was  introduced  into  the  will. 

The  remaining  part  of  the  constitution  is  in- 
tended to  prevent  the  law's  delay  upon  occasion  of 
such  favoured  and  pious  bequests,  to  enforce  the 
duty  of  such  executors,  and  to  give  powers  to  the 
praefect  of  the  town,  and  economist  of  the  church, 
to  enforce  or  execute  the  intentions  of  the  testator, 
making  a  due  return  of  their  proceedings  to  the 
imperial  court(70).  The  incapacities  of  executors 
were  much  the  same  with  those  of  heirs. 

V.  OF  THE  INTERPRETATION  OF  WILLS 
AND  CONSTRUCTION  OF  LEGACIES].— 
Some  general  maxims  of  interpretation  are  too 
deeply  rooted  in  human  reason  to  admit  diversity 
in  legal   science.      That  the   will   of  the   testator 

(70)  persons,  attainted  of  treason  and  felony  and  out- 
lawry, cannot  be  executors  with  us.  See  Wentworth*s 
Office  of  Executors,  page  17. 
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ought,  if  possible,  to  prevail ;  that  it  cannot,  how* 
ever,  operate  against  the  rules  of  law;  and  that 
the  words  ought  not  to  overweigh  the  manifest  in- 
tention, are  positions  universally  adopted  as  just 
and  reasonable :  but  noany  cases  will  occur  by  no 
Bfieans  so  obvious,  and  wliere  wise  lawgivers  or  in- 
terpreters tnay  vary  in  opinion,  without  imputation 
on  the  judgment  of  any,  e.  g.  Suppose  two  clauses 
in  a  will  repugnant  to  each  other,  and  giving  the 
same  things  to  different  persons,  which  shall  stand  ? 
In  (his  cafse,  by  the  civil  law,  as  I  conceive,  the 
two  hold  it  jointly  or  in  common(71);  and 
though  in  ancient  times  our  jurists  differed,  and 
would  have  given  it  entirely  to  the  later  devisee, 
yet  it  is  very  observable  that  modern  determina- 
tions have  altered  the  principle,  and  coincided 
with  the  wisdom  of  the  imperial  law(72). 

It  is  generally  in  our  courts  considered  as  a 
maxim,  that  in  cases  of  doubt,  or  of  doubtful  ex- 
pression, the  heir  tit  law  is  to  be  favoured  ;  a  po- 
sition which  may  be  carried  too  far,  and  which  in 
its  unqualified  extent  has  been  disputed  by  emi- 
nent men  :  the  civil  law,  however,  left  no  doubt 
of  its  partiality  to  the  heir,  of  which  it  gives  two- 
remarkable  instances  in  the  Pandects,  deciding  in 
the  one  against  a  double  or  accumulative  legacy; 
in  the  other,  against  the  legatee's  claim  of  a  larger 
estate,  where  a  question  had  arisen,  whether  a  sub- 

<7l)  See  Ayliife,  p.  379. 

(7d)  8  Atkyns,  493.     Harg.  Co.  L.  1 19.  6. 
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ject  of  the  same  name  was  intended  to  be  be- 
queathed, and  in  both  cases  from  declared  favour  to 
the  heir(73). 

Ambiguities  were,  if  possible,  to  be  cured  by  con- 
sideration of  circumstances.  The  fifth  title  of  the 
thirty-fourth  book  of  the  Pandects  is  de  rebus 
dubits:  therein  we  find  the  following  rule,  cum 
in  testamenio  ambigue^  aut  etiam  perperam  scriptum 
estj  benigne  interpretarij  ^  secundum  id  quod  ere- 
dibile  est  cogitalum :  credendum  est(7^). 

The   intention  plainly  collected    was  to  prevail 

over  the  words,  but  not  otherwise.    Non  aliter  a 

significatione  verborum  recedere  oporteU  quam  cum 

manifestum  est  aliud  sensisse  testatorem.     Dig.  32. 

1.69. 
Non  ex  opinionibus  singulorum  sed  ex  communi 

usUf  nomina  exaudiri  debtntj  was   another  rule  of 

interpretation  to  be  found  in  the  10th  title  of  the 

SSd  lib.  of  the  Digest.     The   cause  and  motive  of 

making  the  will  or  bequest  was  also  a  material  con- 

8ideration(75). 

It  is  truly  said,  that  the  interpretation  of  words 

in  bequests,   particularly   of    personalty,    must    be 

(78)  See  Pandects,  30.  1.  99.  6.  and  31.  1.  47. 

*  (74)  So  with  US  general  words  wiU  often  be  restricted  bj 
fbe  partienlar  ocoarion,  and  the  circumstances  of  testator  it 
the  time  of  making  the  will,  and  probabilities  thence  arising 
win  natarally  come  into  consideration. 

(75)  This  index  of  testator's  intention,  usually  and  techni- 
cally referred  to  by  the  name  of  c€msa  data  n&n  strvtn,  i» 
particularly  attended  to  by  our  law. 
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sought  in  the  civil  and  canon  laws :  it  becomes, 
therefore,  of  great  consequence  to  the  common 
lawyer,  and  still  more  to  the  equity  practitioner,  to 
consult  those  codes  upon  the  present  subject(76). 
It  cannot  be  expected  that  an  elementary  treatise 
of  this  kind  can  afford  room  for  going  into  detail, 
over  so  vast  a  field  :  I  must  refer  the  reader  to  a 
long  chapter  of  Swinburne,  part  7.  c.  10(77), 
and  to  the  docrines  delivered  in  the  fourth  book  of 
the  Treatise  of  Equity. 

I  shall,  however,  mention  the  interpretation 
which  some  few  of  those  words,  which  most  fre- 
quently occur  in  testaments,  bear  in  the  civil  law. 
Of  the  things  which  would  pass  under  the  name 
of  goods,  Swinburne,  after  giving  a  triple  defini- 
tion of  the  word  itself,  has  arranged  a  prolix  no- 
menclature ;  even  debts  and  leases  would  pass, 
and  hence  the  construction  of  our  law  has  been 
the  same  :  this,  however,  was  long  a  vexata  questio 
among   the  civilians,   and  does  not    seem  at  last 

(76)  The  Treatise  of  Equity  expressly  says,  in  regard 
that  cases  of  wills  of  personal  estate  are  for  the  most  part 
tried  in  the  ecclesiastical  courts,  and  by  the  rules  of  the 
civil  and  pontifical  law,  the  king's  judges  roust  in  snch  cases 
judge  ailer  the  law  of  the  church,  that  there  may  be  a  con- 
formity of  laws.  Treatise  of  Equity,  book  4.  c.  1.  s.  4. 
part  1.  This  the  master  of  the  rolls  questions  in  Cray  and 
Willis,  2  P.  Wms.  530.  and  instances  the  case  of  a  devise 
over,  in  case  of  a  child  marrying  without  consent  being 
good  in  our  law,  not  so  by  the  civil. 

(77)  I  always  refer  to  the  edition  of  1743. 
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to  have  met  the  approbation   of    thrit   learned   ci* 
vilian. 

Chattels.] — It  is  observed  by  Swinburne  and 
others,  that  chattels  is  a  word  nvore  obvious  iu 
the  laws  of  this  rejilin  than  in  the  civil  law ;  but 
it  seems  to  be  settled  that  the  whole  of  the  testa- 
tor's personal  estate,  and  consequently  hb  money 
among  the  rest,  will  pass  by  a  general  bequest  of 
all  Jiis  goods,  or  of  all  his  chattels(J6). 

(roods  immoveable."] — These  words  give  a  right 
to  the  leases  or  leasehold  interests  which  did  be- 
long  to  deceased,  and  to  the  natural  fruits  thereof, 
as  grass  growing  on  the  ground,  and  fruit  on  the 
treeS)  but  not  to  corn  growing  in  the  ground,  or 
any  industrial  fruits,  i.  e.  produced  by  men's  iu* 
dustry :  they  are  counted  among  the  moveables 
(79). 

Moveables.'] — ^Under  moveables  a  legatee  may 
recover  all  personal  goods,  both  quick  and  dead, 
which  either  nK>ve  themselves,  as  horses,  8heep» 
and  oxen,  or  can  be  moved  by  another,  as  plate, 
household  stuff,  corn  in  the  barn  or  in  the  sheaf, 
and  natural  fruits  if  gathered,  not  fructus  pen- 
denies,  and  also  corn  growing,  if  it  were  sown  in  ^ 
time,  before  the  expiration  of  the  term,  so  that 
testator  might  have  reaped  it,  if  he  had  lived  tilt 
harvest(80). 

(78)  See  Swinburne,  part  7.  aec.  10. 

(79)  Swinburne,  page  503. 

(80)  Swinburne,    part   7.    sec.    10.   p.    301.      AUmenium^ 
maintenan'ce,    comprehended   food,    clothing,    dwelling,   edu- 
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Upon  several  of  the  preceding  words  there  have 
been  considerable  contests,  as  for  instance,  whe- 
ther ready  money  should  pass  under  chattels ;  but 
of  all  expressions,  household  stuff  seems  to  have 
given  rise  to  most  contention.  The  whole  tenth 
title  of  the  33d  book  of  the  Pandects  is  de  supel- 
lectile  iegata.  And  in  modern  times,  though  no 
doubt  can  be  entertained  that  cattle,  carts,  vessels 
afiSxed  to  the  freehold,  and  many  other  things 
enumerated  by  Swinburne(81),  are  not  to  be 
reckoned  among  household  stuff,  and  that  apparel 
and  books(82)  are  excluded  by  the  civil  law,  yet 
great  contests  have  arisen,  whether  plate  and 
coaches,  or  such  like  equipages,  are  to  be  classed 
and  included  under  the  general  name  of  house- 
hold stuff.  The  determinations  are,  that  plate 
will  pass,  if  considered  by  testator,  not  as  merely 
ornamental,  but  as  part  of  his  utensils,  i.  e.  if  the 
testator  was  in  a  rank  in  life  which  rendered  plate 
an  article  suitable  to  his  domfstic  establishments; 
and    Swinburne   is    of  opinion,   that    coaches  and 

cation,  and  even  if  the  sitaation  in  life  of  the  legatee  de« 
manded  it,  servants  and  horses.  Dig.  34.  1.  de  alimentis 
hgaiis.  PrcBdium  instructum  passed  every  thing  upon  it. 
Prmdium  cum  instrumentOy  only  the  things  necessary  for 
cultivation. 

(81)  It  is  remarkable,  that  upon  this  subject  and  several 
others  of  a  similar  kind,  the  Treatise  of  Equity  has  bor- 
rowed from  and  copied  Swinburne  verbatim,  without  men- 
tioning the  loan. 

(8S)  A  library  does  not  pass  by  this  name,  3  Atk.  302. 
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ornamental  carriages  are  to  be  numbered  among 
household  stuff. 

In  analysing  the  interpretation  of  words  in  testa- 
ments, I  have  been  insensibly  carried  into  the  con- 
struction of  legacies ;  for,  in  strictness,  it  was  in 
them  only,  and  not  in  the  universal  devise  to  the 
heir  or  universal  successor,  that  such  questions 
could  occur. 

Legacies,  however,  or  particular  successions, 
deserve  a  separate  and  more  minute  discussion, 
both  on  account  of  the  very  special  and  particu- 
lar consideration  bestowed  upon  all  their  various 
cases  by  the  civil  law,  and  also  because  its  de- 
cisions thereupon  have  generally  been  followed  by 
the  courts  and  judges  of  these  realms. 

The  four  distinctions  of  legacies  known  to  the 
early  Romans,  and  the  discriminating  lines  be- 
tween legacies  direct,  and  legacies  in  trust,  were 
all  done  away  by  Justinian.  The  civilians,  after 
discussing  the  cases  of  uncertainty  and  error  in 
legacies,  consider  them  as  conditionalj  alternative, 
accumulative  or  double(83)j  and  then  proceed  to 
the  points  of  abatement^  ademption,  and  transla- 
tion, together  with  the  question  when  interest  shall 
be  allowed  upon  them(84). 

(83)  Our  law  usually  dirides  them  into  speoilio  and  pe- 
cuniary, vested  and  contingent. 

(84)  On  many  of  these  points,  as  Mr.  Woodeaen  ob- 
serves, the  court  of  chancery  has  very  unreservedly  referred 
to  the  rules  of  the  Roman   civil   law,  as  principles  of  de- 
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Of  Uncertainty.'] — This  may  respect  the  legatee, 
or  the  thing  bequeathed,  and  in  the  first  instance 
may  arise  from  no  person  being  named^  or  from 
two  persons  having  one  and  the  same  name.  If 
no  person  be  named,  of  course  the  legacy  must  be 
void ;  and  by  the  earlier  Roman  law  such  a  de- 
scription of  a  legatee  as  this,  I  give  to  whoever 
shall  give  his  daughter  to  my  son  in  marriage^  was 
too  uncertain  to  make  good  the  legacy.  But 
Justinian  amended  the  law  according  to  reason, 
and  its  ultimate  regulation  was,  that  legacies 
might  be  given  to  uncertain  persons,  if  the  testa- 
tor's meaning  could  be  found  out,  or  they  ren- 
dered certain  by  the  event(85). 

If  there  were  divers  persons  of  the  same  name, 
the  legacy  was  void  for  uncertainty,  unless  one 
of  them  was  able  to  prove  himself  the  person  in- 
tended, of  which  his  being  the  intimate  friend 
or  near  relation  of  the  deceased  was  allowed  to 
be  strong  proof.  But  charitable  legacies  were  not 
to  fail '  from  the  want  of  certainty  as  to  the  object 
intended.  If  to  a  church  without  naming  any 
one  in  particular,  it  would  be  interpreted  the 
parish  church  of  the  deceased ;  if  to  the  poor, 
the   poor   of    his   parish ;     but   at   all    events,   the 

# 

cisiOD;  and  the  same  author,  in  another  place,  trulj  mbj8, 
in  all  testamentary  matters  of  a  personal  nature,  our  courts 
have  availed  themselves  of  the  wisdom  and  experience  of 
the  civilians. 

(85)  See  Inst.  lib.  %  tit.  20.  sec.  25.  et  deinceps. 
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pious  astuteness  of  the  law  would  prevent  the 
failure  of  his  good  intentions(86). 

Uncertainty  as  to  the  thing  bequeathed  must 
most  usually  proceed,  from  the  bequest  being  too 
general  and  not  sufficiently  definite,  and  even 
neglect  to  express  the  quantity  was  fatal  by  the 
civil  law ;  but  Swinburne  observes,  that  the 
equity  of  our  ecclesiastical  law  admits  such 
legacies,  leaving  the  quantity  to  the  discretion 
of  the  ordinary. 

This  uncertainty  must  frequently  produce  a 
question  of  option  or  election.  £.  G.  if  the  testa- 
tor bequeathed  a  horse,  having  many,  who  should 
choose  ?  the  election  belonged  to  the  heir  if  the 
words  were  directed  to  him,  as  I  will  that  my 
heir  shall  give  A.  B.  a  horse;  to  the  legatee,  if 
directed  to  him,  as  I  will  that  A.  B.  shall  hate 
a  horse,  but  in  the  former  case  the  heir  must 
not  choose  the  very  worst,  nor  in  the  latter  the 
legatee  elect  the  very  best(87). 

(86)  So  with  U8  in  gifts  to  charitable  uses,  if  no  ^cilie 
description  of  object  be  pointed  oat,  the  court  of  chancery 
will,  in  respect  of  the  general  purpose  appearing,  direct  the 
mode  of  giving  it  effect.  Attorney  General  v,  Henrick, 
Ambler »  712.  collateral  proof  may  be  admitted  to  make 
eertain  the  person  or  thing  described.  See  Treatise  of 
Equity,  book  6^  ch.  2.  sect.  6.  and  the  cases  there  cited 
Covenant  designed  for  the  benefit  of  the  church,  if  possible 
to  be  specifically  performed,  2  Eq.  Ca.  Ab.  17. 

(87)  He   who  ought   to   do   the   first   act  shall   have  the 
election,  by  our  law.    Co.  L.  145.  a. 
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Error.'}  This  may  be  in  the  person,  in  the  name, 
or  the  quality  of  the  devisee  or  legatee.  If  it  could 
be  proved  that  the  testator  meant  one  person, 
buc  by  mistake  mentioned  another,  tbe  legacy  to 
the  latter  wus  void,  but  a  wrong  description 
would  not  vitiate,  if  the  person  could  be  ascer- 
ta]ned(88j.  The  same  rule  held  as  (o  a  mistake 
in  the  name.  An  error  in  the  quality  was  not 
hurtful,  unless  that  quality  were  the  final  cause, 
wherefore  the  testator  gave  the  legacy(89). 
An  error  in  the  proper  name  of  the  thing  did  not 
vitiate,  but  in  the  name  appellative  of  it  did,  for 
that  was  in  the  substance. 

Conditional  Legacies.}  If  the  legacy  was  pure 
and  simple  it  became  due  the  day  of  the  death 
of  the  testator,  and  therefore  if  the  legatee  died 
first,  it  lapsed  and  was  not  transmissible;  but 
if  the  legacy  was  conditional  it  became  due  the 
day  on  which  the  condition  was  performed,  and 
lapsed  if  the  legatee  died  before  that  day.  These 
were     the    general    rules(90),     but     there     were 

If  a  roan'  grant  one  of  the  horses  in  his  stable,  the  grantee 
has  his  election  to  take  which  he  pleases.     Co.  L.  145.  a. 

(88)  See  2  Inst.  lib.  2.  tit.  20.  sect.  30.  De  falsa  dt- 
monstraiione,  ibid.  sect.  29.  De  errore  in  nomine  Ugatarii. 
Legacy  to  the  two  daughters  of  A.  A.  has  three  daughters, 
they  shall  all  take.  Stebbing  tr.  Walker,  2  Brown,  p.  86. 
To  James  second  son  of  A.  he  was  the  third,  the  name  pre- 
vails over  the  order. 

(89)  Ibid.  sect.  31.     De  falsa  causa  adjecta, 

(90)  So  they  are  in  our  law,  but  as  to  the  first  a  bequeat 
may  be  so  worded   as  to  prevent  lapse,  3  Atkyns,  372,  380. 

Vol.  I.  41 
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many  exceptionn  and  distinctions,  among  which 
none  is  better  known  to  our  law  than  that  be- 
tween time  annexed  to  the  substance  and  to 
the  payment  of  the  legacy  ;  in  the  former  it  did 
lapse,  c.  g.  if  the  words  were  when  or  if  A.  B* 
shall  arrive  at  twenty-one,(91)  in  the  latter 
was  transmitted  to  representatives  of  legatee,  e. 
g.  if  they  were  to  be  paid  when  A.  B.  shall  be 
of  the  age  of  twenty-one. 

The  law  distinguished  between  a  conditioned  and 
a  modal  legacy,  t.  e.  one  in  which  the  mode  or 
manner  of  applying  the  legacy  was  mentioned,  as 
so  much  to  bind  a  boy  apprentice,  or  to  erect  a 
monument ;  in  these  cases  the  legacy  was  vested 
and  due  immediately,  and  did  not  lapse  by  the 
death  of  the  legatee,  and  our  law  agrees.  Barlow 
Y.  Grant,  1  Vernon,  255.     See  Swinburne,  p.  253. 

Under  conditional  legacies  we  must  again  ad- 
Tert  to  those  conditioned  in  restraint  of  mar- 
riage. I  have  before  said,  that  by  the  civil  law 
all  conditions  in  restraint  of  marriage  were  void, 
as  contrary  to  nature,  and  hurtful  to  the  commu- 
nity,   and     marked    the     diversity     between    that 

and  as  to  the  latter,  there  are  many  cases  in  which  ft  is 
debitum  in  prasenti,  though  sohendum  in  fuiuro,  vested  and 
transmissible.     See  them  collected  2  Fonbl.  p.  374. 

(91)  Lands  devised  in  this  manner  will  descend  to  the 
heir,  8  Term  R.  41.  All  that  the  civil  law  has  said  upon 
the  subject  is  applicable  to  what  we  call  real,  as  well  as  to 
personal  estate.  An  estate  to  A.  and  his  heirs,  if  A.  dies 
before  testator,  the  devise  is  void,  as  appears  from  every  case 
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and  our  system  on  the  subject(92).  1  must  be 
understood  to  mean,  however,  prohibitions  of 
marriage  altogether,  for  if  it  was  only  in  part 
restrained,  in  respect  of  time,  place,  or  person, 
the  civil  law  agreed  with  ours,  for  this  was 
only  protecting  the  individual  from  the  con- 
sequences of  hasty,  rash,  and  improvident 
matches. 

Under  the  head  of  lapsed  legacies,  I  must  also 
again  observe,(93)  that  there  was  no  survivor- 
ship among  -  legatees  by  the  civil  law,  but  that 
ours  differs  in  that  respect(94). 

AUemative  Legacies.] — In  this  case  there  was 
but  one  legacy,  as  if  the  testator  bequeathed  his 
estate  at  Tivoli,   or  his  estate  at  Brundusium,  the 

from  Brett  and  Rigden  in  Plowden,  to  White  and  White, 
a  case  from  Ireland,  not  many  years  since  determined  by  the 
Lords  in  England,  where  the  testator's  intentions  in  favouc 
of  his  grandson  by  his  eldest  son  deceased,  were  forced  to 
bend  to  the  rules  of  law  which  gave  the  property  to  his 
second  son. 

(92)  Book  I.  Chap.  1.  p.  79.  and  Introductory  Chapters, 
p.  31.  Unreasonable  conditions  in  legacies  were  null,  as 
to  be  decollated  or  consumed  in  lime  from  fear  of  inhuma- 
tion alive,  were  deemed  such.  But  was  it  not  too  great  a 
latitude  to  annul  conditions  tending  to  quiet  the  departing 
soul,  and  founded  in  apprehensions  proved  by  experience,  to 
be  not  altogether  groundless  ? 

(93)  See  note  to  p.  S12.  in  the  chapter  on  Joint- 
tenancy. 

(94)  As  appears  from  the  case  of  Northey  and  Burfoage, 
Gilb.  Rep.  137.  and  Buffar  v.  Bradford.  2.  Atks.  210. 
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legatee  should  have  but  one  of  these  estates,  but 
he  had  his  option  which  he  would  take;  if  pro- 
perty was  given  to  A.  or  B.  they  took  jointly. 

Accumulative  Legacies].-^Th€y  might  be  either 
accumulated  upon  another  legacy,  upon  a  child's 
portion,  or  upon  a  debt  due.  In  the  first  case 
if  they  were  pecuniary,  and  given  by  the  same 
will,  the  presumption  was  against  the  legatee, 
but  if  the  two  pecuniary  bequests  were  in  dif- 
ferent writings,  as  e.  g.  in  a  will  and  a  codicil, 
whether  the  latter  was  more  or  less,  or  equal 
to  the  former,  it  was  to  be  construed  accumu- 
latively, the  presumption  was  in  favour  of  the 
legatee(95) ;  but  if  it  was  a  specific  thing,  a 
carpus  as  the  civil  law  terms  it,  it  could  not  be 
devised  twice,  the  legacies  were  not  held  to  be 
accumulative,  for  eddem  quarUitas  sa^pius  preestari 
posset^  nan  vero  eadem  res.  But  these  rules  being 
only  applied  to,  where  there  was  no  internal 
evidence  of  the  intention,  of  course  yielded  to 
that  intention  if  it  appeared  manifest(96). 

(05)  Cateris  pcu'ibus,  a  testator  must  be  supposed  to  mean 
a  benevolence. 

(96)  See  particularly  Dig.  34.  4.  9.  and  also  Dig.  22, 
tit.  3.  de  probationibus  &  presumptionibus,  and  Swinburne, 
L.  50.  these  rules  hare  been  most  clearly  illustrated  by  Mr. 
Justice  Aston,  and  the  I^rd  Chancellor,  in  Hooly  and 
Hatton,  and  by  Lord  Thurlow,  in  Ridges  v.  Morrison, 
l  Brown,  389.  who  all  evince  their  knowledge  of  the 
Roman  law,  and  whose  example  ought  to  be  the  strongest 
incitement  to  its  studv. 
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As  to  double  portions,  the  general  tenor  of 
cases,  (and  upoa  this  suliject  the  principles  of 
the  civil  law  cannot  be  better  illustrated  than 
by  the  decisions  of  our  courts  of  equity,)  seems 
to  have  been  to  lean  against  them,  %.  e.  that  a 
legacy  should  be  construed  to  be  a  satisfaction, 
unless  there  are  circumstances  to  shew  that  il  was 
not  so  intended.  To  this,  however,  there  are 
numerous  exceptions,  as  when  the  provision  by  the 
will  is  inferior,  and  whether  there  can  be  any 
general  rule,  was  vehemently^  disputed  in  the 
case  of  Hanbury  and  Hanbury,  2  Brown's  Rep. 
p.  352.  where  all  the  cases  on  the  subject  are 
collected,  and  in  which  an  eminent  advocate 
declares  he  could  find  but  two  cases,  and  those 
governed  by  very  special  circumstances,  where  a 
legacy  was  not  construed  to  be  a  satisfaction  of  a 
previous  portion. 

Where  a  father  makes  a  provision  for  a  child 
by  his   will,   and    afterwards   gives   to   such    child 

A  hirger  legacy  given  to  the  same  legatee  in  a  wiil  after 
a  less,  legatee  shall  take  both.  Curry  t.  Phiil,  2  Brown, 
225.  so  that  the  rale  of  the  civil  law  seems  only  to  have  been 
followed  where  the  legacies  in  the  same  writing  were  equal 
in  quantity;  in  Coote  against  Coote,  2  Brown,  526,  a 
second  codicil  appearing  to  be  only  a  repetition  of  the 
former,  with  the  addition  of  a  simple  legacy,  the  legacies 
were  not  doubled ;  but  the  most  remarkable  point  in  that 
case  was,  that  parol  evidence  was  read,  to  shew  they  were 
not  intended  as  accumulative.  See  p.  525.  2  Brown,  for 
the  reasons  given. 
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a  portion  in  marriage,  or  for  establishment  in 
life,  of  equal  or  greater  amount  than  the  legacy, 
it  is  an  implied  ademption  of  the  legacy(97). 

I  proceed  now  to  the  third  case,  viz.  of  a 
legacy  bequeathed  to  a  creditor  bj  his  debtor. 
The  presumption  here  prima  facie  was,  that  the 
legacy  was  to  go  in  satisfaction  of  the  debt,  for 
that  the  testator  must  be  supposed  to  be  just 
before  he  is  kind,  and  the  maxim  of  the  civil 
law  was  debitor  non  presumitur  donare.  But 
this  presumption  •was  carried  too  far,  and  if 
the  legacy  be  less  than  the  debt,  or  on  condi- 
tion, or  on  a  contingency,  or  not  equally  be- 
De6cial  with  the  debt  in  any  particular,  it  has  not 
been  construed  to  go  in  satisfaction,  but  accumu- 
latively. So  if  the  thing  were  of  a  different  na- 
ture, thus  land  was  not  to  go  in  satisfaction  of 
money(98), 

(97)  See  the  exceptions  to  this  rule  collected  bj  Mr. 
Fonbl.  2  vol.  p.  554.  How  far  a  wife  shall  have  both  a  le- 
gacy and  a  provision,  covenanted  at  the  time  of  marriage, 
see  Babbington  v.  Greenwood,  1  P.  Wms.  531.  Eastwood 
and  Vinke,  2.  P.  Wms.  Richardson  v.  Elphinstone,  2  Vesey, 
Jun. 

(96)  Inst.  2.  Lib.  These  principles  are  found  among 
other  places  of  the  second  book  of  the  Institutes,  lib.  20- 
sect.  14.  which  is  de  debito  legato  crediiori.  Though  our 
courts  of  equity  have  followed  them,  yet  where  the  tes- 
tator has  left  wherewithal,  and  shewed  his  intentions  so  to 
be,  he  has  been  construed  to  be  both  just  and  bountiful. 
See  Salk.  155.  Cuthbert  v.  Peacock,  and  Chancey's 
case,  1  P.  Wms.  408. 
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The  points  of  abatement  and  interest  may 
be  very  briefly  discussed ;  as  to  the  first,  the  heir, 
whenever  he  paid  legacies,  might  demand  caution 
from  the  legatees  that  they  would  refund,  if  there 
were  a  deficiency  of  assets(99),  Ayliffe,  p.  377, 
but  charitable  bequests  were  not  to  abate  in  pro- 
portion with  the  rest.  No?.  131.  ch.  12.  and  as 
to  interest,  the  rule  is  thus  briefly  laid  down  in 
the  Pandects,  30.  1.  23.  si  guts  bonorum  partem 
legaverit  sine  Jruciibus  restituiturj  nisi  mora  in- 
tercesserit  lueredis.  The  heir  was  not  accountable 
for  the  fruits,  unless  he  had  been  in  delay,  if,  for  * 
instance,  he   refused  to  pay  because  they  objected 

A  legacy  cannot  be  counted  a  satisfaction  of  a  debt  con- 
tracted after  the  will  made,  1  P.  Wms.  299. 

So  if  the  debt  was  upon  an  open  or  running  account, 
ibid. 

Legacies  naturally  imply  a  bounty,  and  therefore  in 
Clark  T.  Sewell,  3  Atks.  97.  the  maxim,  debitor  noh  prm' 
sumitur,  donare,  would  not  hold,  said  Lord  Hardwicke,  if  it 
were  now  to  be  reconsidered. 

The  courts  of  late  hare  not  altogether  disavowed  this 
doctrine  of  satisfaction,  yet  they  have  been  very  inclinable 
to  lay  hold  of  any  circumstances  to  distinguish  the  latter  from 
the  former  cases.     2  Vesey,  636. 

Any  minute  circumstance  is  laid  hold  of  to  evade  the 
'  rule  of  a  legacy  larger  or  equal  to  a  debt,  being  a  construc- 
tive satisfaction. 

(99)  With  us  pecuniary  legatees  abate  in  proportion, 
but  not  specific  legatees.  Charitable  legacies  abate  equally 
with  others. 
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to  bis  retaiDing  the  Falcidian  portion^  he  |iaid  not 
interest,  for  the  delay  was  not  his(lOO). 

Ademption^] — This  might  arise  from  the  de- 
struction of  the  thing  bequeathed,  from  calling 
it  in  if  it  was  a  debt  due  to  the  testator,  or  from 
the  improper  conduct  of  the  legatee.  If  the 
thing  bequeathed  perished  before  delivery  without 
the  fault  of  the  heir,  the  loss  fell  upon  the  legatee 
(101);  so  if  it  be  changed,  as  if  the  testator  " 
pulled  down  the  house  bequeathed,  and  built 
another,  the  bequest  did  not  extend  to  the  new 
edifice(102).  If  the  testator  in  his  life-time 
alienated,  or  gave  the  thing  to  another,  the  legacy 
was  extinguished  of  course(103) ;  but  if  the 
alienation  was  not  voluntary,  but  constrained  by 
temporary  poverty,  or  some  such  causes,  many 
civilians  have  insisted,  that  either  the  legacy  was 
not  extinguished,  or  at  least  the  proof  of  altered 
intention  was  thrown  on  the  heir(]04). 

(100)  If  a  legacy  be  charged  on  land,  and  no  time  of 
payment  mentioned  in  the  will,  it  carries  interest  from 
testator's  death ;  so  if  upon  productive  personal  estate  as  out 
of  mortgages,  or  stock  yielding  interest  or  profits;  causa 
patet.  But  if  it  be  to  come  generally  out  of  the  personal 
estate,  and  no  time  of  payment  mentioned,  it  shall  carry 
interest  only  from  the  end  of  the  year  after  the  testator's 
death. 

(101)  Inst.  lib.  2.  tit.  20.  sec.  16.  dt  interitu  4*  muia- 
tiane  ret  legata, 

(102)  Dig.  30.  b.  5.  sec.  2. 

(103)  Dig.  34.  4.  18. 

(104)  Dig.  32.  11.  12. 
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The  calling  iu  a  debt  due,  was  considered  as  an 
ademption,  the  receiving  it  as  voluntary  payment 
not  so(l05);  yet  even  the  former  rule  is  by  no 
means  satisfactory,  as  he  might  have  called  it  in, 
merely  from  apprehension  of  the  security(l06), 
and  ademption  of  legacies  is  not  to  be  presumed. 

Other  causes  of  ademption  were  peculiar  to  the 
Roman  law,  as  if  the  legatee  had  grievously  in- 
jured or  wounded  the  testator,  or  great  enmities 
had  subsisted  between  them ;  rules  opening  a 
license  for  controversy  and  difficulties  in  proof 
and  practice,  wisely  avoided  by  our  law,  for  who 
should  determine  the  gradations  of  ill-will  which 
should  or  should  not  be  construed  to  extinguish 
the   legacy(107)? 

Before  I  quit  the  subject  of  legacies,  I  must 
remind  the  ready  of  what  was  said  in  the  Chap- 
ters on   Jointenancy,  that   by  the   civil    law   there 

(105)  Dig.  32.  11.  13. 

(106)  That  distinction  has  been  exploded  with  us,  but 
another  is  made  between  a  specific  legacy  and  one  in  nu- 
meratis,  viz.  that  the  former  is  lost  by  being  altered,  not 
the  latter.  See  Treatise  of  Equity,  book  4.  part  1.  c.  3. 
8.  2.  and  the  cases  mentioned  in  the  note. 

(107)  Pandects,  lib.  34.  tit.  3.  s.  11.  Si  quidem  capitales 
vel  gravissimcB  inimicitiai  intercesserint,  ademj^tum  videtur  quod 
relictum  est ;  sin  autem  levis  offensa,  mcmet  fidei  cammissum. 
I  must  here  observe,  that  simple  legacies,  and  legacies  or 
bequests  in  trust,  are  generally  considered  together  in  the 
Digests.  The  30,  31,  and  32  books  of  the  Digests  are 
entitled,  also  the  1,  2,  and  3,  de  legatis  4*  fi^^^  commissis, 
and  treat  entirely  of  them.    * 

Vol.   I.  42 


330  OF  THE  RIGHTS  [Book  II. 

was  no  survivorship  among  legatees,  a  rule  fol- 
lowed by  our  ecclesiastical  courts,  and  strongly 
urged  in  the  court  of  chancery,  but  by  the  latter 
tribunal  repelled (108). 

After  legacies,  the  Institutes  treat  of  trusts  and 
substitutions;  the  latter  have  been  explained  in 
the  chapter  of  Remainders,  and  what  is  said  on 
the  former  seems  little  interesting  to  the  modern 
advocate.  These  chapters  of  the  Institutes  treat 
principally  of  laying  equal  burthens  on  the  heir, 
and  the  person  for  whom  he  held  in  trust,  when 
such  a  trust  was  created,  because  originally  the 
heir  felt  the  whole  burthen  in  such  cases  with- 
out any  benefit,  and  thereby  the  legatee,  or 
cestuyque  trust  (if  we  may  call  him  so)  suffered, 
because  the  heir  would  not  accept  the  inheritance, 
and  thereby  the  legacy  or  trust  sunk  also.  To 
remedy  this,  provisions  were  made,  that  if  the  heir 
was  a  mere  instrument  of  transfer  to  the  ces- 
tuyque trust,  and  derived  no  benefit,  he  should 
not  be   subject  to  debts,  or  feel  any    burthen :  or 

(108)  Webster  and  Webster,  and  Gary  and  Willis,  2  P. 
Wms.  are  cases  in  which  it  was  controverted,  whether  a 
legacy  being  given  to  several  persons,  they  should  be  join- 
tenants,  according  to  the  rule  of  the  common  law,  or 
tenants  in  common,  according  to  the  rule  of  the  civil,  and 
that  of  the  ecclesiastical  courts,  which  admit  of  no  sur- 
vivorship ;  determined  in  favour  of  jointenancy,  and  in  the 
latter  case,  as  I  have  before  observed,  the  master  of  the 
rolls  says,  that  he  does  not  see  that  a  court  of  equity 
sheuld,  even  in  case  of  a  legacy,  judge  according  to  the 
rules  of  the  civil  law. 
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at  least  as  he  retained  his  Falcidiao  portion  against 
the  cestujque  tru»t,  as  well  as  against  legatees,  that 
the  debts  should  be  divided  proportionablj  between 
them(109). 

VI.   HOW  WILLS  MIGHT  BE  AVOIDED.] 

^They  might  be  rendered  null  and  void  by 
cancellation — express  revocation — a  later  testament 
-4mplicatitm-4nofficiousness^mperfeciion,  or  by 
shewing  that  they  were  unduly  obtained^  to  which 
we  must  add  adoption^  and  the  capitis  diminutio. 
Cancellation  or  obliteration  deliberately  done 
must  be  allowed  sufficient  to  avoid  a  will,  but 
as  it  might  happen  by  accident,  and  is  prima 
facie  an  ambiguous  act,  in  order  to  make  it  a 
revocation,  it  should  be  shewn  if  possible  quo 
animo  it  was  cancelled  ;  and  if  there  be  a  con- 
toversy,  who  did  it,  it  will  be  presumed  to  be 
done  by  him  in  whose  custody  it  was(llO). 
Quae  in  testamento  leg}  possunt^  ea  inconsulto  deleta, 

(109)  It  must  be  observed,  that  though  the  Jidei  commissa  of 
the  Romans  are  perpetually  compared  to  our  trusts^  the 
resemblance  is  very  remote.  The  heir  took  the  estate  on 
trust  to  hand  it  over  to  another,  the  latter  then  had  an 
inchoate  right  or  claim,  but  no  actual  estate;  those  were 
not  two  contemporaneous  estates,  one  legal  and  the  other 
equitable,  one  in  the  trustee,  the  other  in  the  cestuyq.  trust 
The  fidei  commissary,  therefore,  though  called  cestuyq.  trust, 
as  a  sound  familiar  to  our  ears,  is  not  called  so  in  our  sense 
of  the  words,  nor  can  we  learn  much  from  their  doctrine  of 
trusts. 

(110)  One   of    the    most   remarkable    cases   upon    cancel- 
lation   ill     modern     times     is     reported     in    Cowper,     p.   49. 
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nihitominus  talent ;  consuUo,  non  volenti  say  the 
Pandects,  28.  4.  1 . 

Express  revocations  either  of  legacies  or  of 
privileged  testaments  might,  by  the  civil  law, 
be  simple,  naked,  or  even  verbal.  Thus,  testa- 
ments ad  pias  causaSj  and  military  testaments 
might  be  revoked,  but  solemn  testaments  were 
to  be  solemnly  revoked(ll  !)•  Wood  says  ge- 
nerally, that  verbal  revocations  were  not  valid, 
but  his  authority,  viz.  Inst.  2.  17.  7.  does  not 
support  him,  relating  only  to  the  emperor. 

Burtenshaw  v.  Gilbert,  ia  which,  among  other  points,  it 
was  determined  that  the  act  of  cancelling  a  latter  will  doth 
not  set  up  a  duplicate  of  the  former,  and  that  where  there 
are  duplicates  of  a  will,  one  in  the  testator's  custody,  the 
other  not,  and  the  testator  cancels  that  which  is  in  his 
custody,  it  is  an  effectual  cancelling  of  both. 

(Ill)  See  Swinburne,  p.  531.  The  statute  of  frauds 
enacts,  that  no  demise  in  writing  of  Icmds,  tenements,  or 
hereditamenis,  or  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil  in  writing, 
or  other  writing  declaring  the  same ;  or  by  burning,  can- 
celling, tearing  or  obliterating  the  same  by  the  testator 
himself,  or  in  his  presence  and  by  his  directions  and  con- 
sent ;  but  all  demises  and  bequests  of  lands  and  tenements 
shall  remain  and  continue  in  force,  until  the  same  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
direction  in  manner  aforesaid,  or  unless  the  same  be  altered 
by  some  other  will  or  codicil  in  writing,  or  other  writing  of 
the  devisor,  signed  in  the  presence  of  three  or  four  witnesses 
declaring  the  same.     Sec.  6. 

And  no   will  in  writing   concerning  any  goods   or  chattels  , 
or  personal  estate    shall    be   repealed,  nor   shall    any   clause, 
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Later  testaments  to  revoke  those  antecedent 
must  be  perfect  in  every  respect.  Tabulae  priores 
jure  fact€Bj  non  iiriUB  fiunt^  say  the  Institutes, 
2  book,  title  17.  s.  7.  Nisi  sequentes  jure  ordinutee 
perfectce  fuerint.  See  also  Code,  b.  23.  21.  3. 
Nor  was  the  instance  given  in  the  same  title  of  a 
second  testament  invalid  by  the  non-acceptance 
of  the  heir,  revoking  a  former  and  occasioning 
the  pater  familias  to  die  intestate,  sec  2.  an  ex- 
ception to  the  rule,  because  there  the  second 
testament  was  perfect  in  itself,  though  rendered 
invalid  by   matter   ex  post  facto(lI2). 

devise  or  bequest  therein  be  altered  or  changed  by  any 
words,  or  by  word  of  mouth  only,  except  the  same  be  in 
the  life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof,  read  unto  the  testator  and  allowed  by  him, 
and  proved  so  to  be  done  by  three  witnesses  at  the  least. 

(112)  Our  law  agrees.  See  Onions  and  Tryer,  I  P. 
Wms.  343.  But  a  difference  of  solemnities  is  prescribed 
where  a  will  is  to  operate  substantively,  and  where  it  is 
merely  to  revoke  a  former. 

It  is  said  also,  that  it  must  be  a  subsisting  will  at  tes* 
tator's  death,  4  Burr.  2512.  unless  the  second  will  ex* 
pressly  revoke  the  first,  which  was  the  case  of  Burtenshaw 
and  Gilbert,  mentioned  before.  The  republication  of  a 
will  once  reversed  with  us  must  be  attended  with  the  same 
solemnities   as   the   original    making. 

The  statute  of  frauds  does  not  extend  to  implied  revo» 
cations,  and  it  is  agreed,  that  an  alteration  of  circumstances 
may  operate  as  a  revocation  of  a  will  of  lands,  as  well  as  of 
personal  estate.  See  1  Abr.  Cas.  Eq.  413.  Where  the 
whole  estate  is  disposed  of,  subsequent  marriage  and  the 
birth  of  a   child   form  a  presumptive  revocation,   liable  how- 
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Implied  revocations  were  familiar  to  the  Ro- 
man law,  thus  the  birth  of  children  operated 
as  a  revocation  of  a  precedent  will.  See  Inst.  3 
lib.  tit.   13.  sec.    1. 

Imperfect  testaments  might  be  so  in  respect  of 
solemnity,  or  respect  of  will.  Of  the  former 
we    have     treated(113)     Imperfection    in    respect 

ever  to  be  rebutted  by  evidence.  See  Brady  and  Cubit, 
Douglas  p.  31.  Lord  Northington  and  Dr.  Hay  were  of 
opinion,  that  marriage  singly  would  not  revoke  a  will  of 
personalty^  for  in  real  estate  the  question  does  not  occur. 
Mr.  Fonblanque  has  advanced  a  contrary  opinion,  admitting, 
however,  that  the  presumption  is  liable  to  be  encountered 
by  every  circumstance  indicative  of  a  contrary  intention. 
Treat,  of  Eq.  2  vol.  page  3G0.  In  a  very  strong  case 
marriage  was  held  to  be  a  revocation  of  the  will  of  a 
woman.     Hodsden  and   Lloyd.  2  Brown's  Ch.  534. 

Another  great  point  in  dispute  has  been,  whether  the 
birth  of  a  child  simply,  shall  operate  as  a  revocation.  Dr. 
Hay,  in  the  remarkable  case  of  Shepherd  and  Shepherd,  held 
it  did  not,  and  the  Roman  rule  being  referred  to,  and  it 
being  insisted  that  the  Roman  law  in  general  guides  the 
decrees  of  the  ecclesiastical  courts,  (he  answers)  no  further 
than  it  stands  uncontradicted  by  the  English.  But  Mr.  Fon- 
blanque insists,  that  it  is  not  so  contradicted,  and  that  our 
rule  is  the  same ;  and  in  answer  to  the  observation,  that 
children  are  not  with  us  considered  as  having  a  property  in 
the  effects  of  their  father  as  they  were  at  Rome,  replies, 
though  not  an  indefeasible  property  or  legal  right  to  any 
part,  yet  they  have  a  natural  and  moral  claim. 

(113)  No  want  of  solemnities  affects  a  will  of  personal 
estate  with  us.  The  most  ragged  and  dirty  papers,  I  may 
say    fragments,  in  testator's    hand   writing,  or  even    dictated, 
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to  will  might  be  either  when  the  testator  was 
prevented  from  finishing  his  testament  by  death 
or  other  impediment,  or  having  voluntarily  de- 
ferred its  completion,  death  intervenes,  and  there 
is  no  question  that  by  the  civil  law  it  was  void 
in  such  cases,  even  as  to  the  part  already  done 
(114),  though  it  were  the  testament  even  of  the 
father  among  his  children(116).  * 

The  rigour  of  the  civil  law  adopted  the  same 
rule,  where  the  testator  himself  deferred  the 
finishing  his  testament  and  died,  or  was  otherwise 
prevented  from  giving  it  perfection. 

But  if  the  testator  having  declared  his  whole 
will  for  the  present,  reserved  something  to  be 
done  at  another  time,  and  in  the  mean  time 
died(116),  the  testament  was  perfect  notwith- 
standing. 

and  not  regularly  witnessed,  where  no  suspicion  of  fraud, 
and  they  could  be  put  together  so  as  to  collect  the  sense, 
and  there  appeared  no  imperfection  of  will,  have  been  esta- 
blished as  testamentary  dispositions,  at  least  so  far  as  to  be 
directions  to  the  administrator  who  was  obliged  to  act  with 
them,  as  cum  testamento  annexo. 

(114)  Swinburne  makes  a  great  question,  whether  it  be 
void  jure  gentium,  and  therefore  by  the  law  which  we  use 
in  England ;  and  makes  that  depend  on  another  question, 
viz.  whether  a  testament  ad  pias  causas,  which  is  also  go- 
verned jure  gentium,  be  in  such  cases  void  or  not,  as  to 
what  is  already  done,  and  is  of  opinion  that  it  is  not. 

(115)  Swinburne,  part  7.  p.  519. 

(116)  Swinburne,  ibid.  And  Swinburne  insists,  that 
in   both   cases    our    law  establishes  what    has  been  done;   it 
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As  to  wills  unduly  obtained.  The  variety  of  fraud 
and  influence  which  might  be  used  for  this  pur- 
pose is  not  reducible  to  limitation  or  description, 
and  is  on  every  account  the  subject  of  pictures 
too  melancholy  to  arrest  the  disgusted  eye,  lon- 
ger than  they  force  themselves  upon  it.  It  is 
one  of  the  great  themes  of  the  Roman  satirists, 
and  too  often  the  subject  of  horror  in  the  coun- 
tries in  which  we  dwell(117). 

must  be  understood  as  to  persondUy  since  the  statute  of  frauds  ^ 
and  thai  the  clauses  in  the  part  done  are  perfect.  But  if  the 
testator  declares  that  he  means  to  make  alterations  in  the 
part  already  made,  and  dies  without  making  them,  the 
will,  though  of  personalty,  ought  not  to  be  established, 
for  no  roan  can  tell  where  he  meant  to  alter,  and  it  is  not 
his  will. 

If  a  paper  writing  of  a  testamentary  nature  as  to  person^ 
alty  be  found,  whether  it  shall  be  a  draught  only  or  a 
testament,  must  depend  on  a  variety  of  circumstances,  for 
which  I  must  refer  the  reader  to  Swinburne,  part  7.  sec.  13. 

The  22d  and  23d  title  of  the  6th  book  of  the  Code  de 
testamentis,  should  be  diligently  perused  by  the  student. 

(117)  The  limits  of  undue  influence,  and  the  lines  between 
it  and  laudable  attention,  are  too  nice  for  general  rules, 
and  in  evety  case  must  depend  upon  its  circumstances. 
Some  cases  are  too  strongly  marked  to  admit  of  doubt,  as 
where  the  bounty  of  the  testator  has  been  diverted  by 
gross  misrepresentation,  or  his  relenting  mind  not  suffered 
to  feel  the  whole  determining  effect  of  the  supplications  of  a 
child.  But  the  positions  of  Swinburne,  as  to  flattery  and  im- 
portunity, if  admitted  to  be  law  in  the  wide  extent  laid  down 
by  him,  would  make  wild  work  indeed.  In  general,  in 
such  cases,   as   I   have    been   told    by   learned     civilians    in 
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Inofficious  Wills.'] — It  is  now  general!)^  known 
that  by  the  civil  law,  a  will  was  void,  if  children 
in  the  power  of  the  father,  were  therein  passed 
over  in  silence  or  disinherited  without  cause ; 
and  that  a  silly  and  false  opinion  has  prevailed 
among  the  ignorant,  that  our  law  had  adopted 
the  rule ;  -  which  gave  rise  to  the  custom  of 
ieaving  a  shilling  to  a  disinherited  child.  The 
civil  law  had  its  peculiar  reasons,  which  I  have 
often  mentioned,  viz.  that  the  child  loas  consi- 
dered as  one  and  the  same  person  with  the  father y 
as  having  a  property  in  his  effects,  and  there/ore 
prima  facie  entitled  to  continue  the  management  of 
his  own  estate.  But  if  he  v^as  mentioned  in  the 
willv  and  the  cause  expressed,  he  might  be  disin- 
herited, provided  it  was  one  of  the  causes  allowed 
by  the  law.  Among  these  were  striking  or 
cursing,  killing  or  endeavouring  to  kill  the  pa- 
rents, accusing  them  of  capital  crimes,  and  even 
refusing  to  be  security  for  them.  Heresy  in  the 
son  was  a  sufficient  cause — nay,  his  disgracing 
himself,  as  by  going  on  the  stage,  with  many 
others  to  be  judged  of  by  the  magistrate;  but 
the  privileged  will  of  a  soldier  could  not  be 
inofficious. 

Adoption  and  change  of  st(Ue.'\-^A  will  at  Rome 
was  also  void,  if  the  testator  suffered  a  diminution 
of  his  liberty,  or  of  the  rights  of  the  city  by  way 
of  punishment,  or  was  condemned    to  death(ll8); 

England,  the  disposition  of  their  courts,  is  ceteris  paribus^  to 
lean  in  favour  of  the  will. 

(118)  Dig.   28.  1.  8.  1.      For  the  three   kinds   of  t^ipiHi 
dimnuHo,  see  book  1.  p.  M.  above. 
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and  also  by  the  agnation  of  an  heir,  when  a  person 
had  by  arrogation  adopted  a  son(ll9).  These 
provisions,  peculiar  to  the  Roman  law,  do  not 
merit  to  be  dwelt  upon  by  us. 

VII.  PROBATE  OF  WILLS.]— The  pub- 
lication or  probate  of  the  will,  was  to  be  made 
before  a  competent  judge,  and  at  Rome  this 
judge  was  the  Magister  census.  The  bishops  en- 
deavoured to  intermeddle  with  this  power,  found- 
ing their  claims,  on  their  being  the  legal  over- 
seers (as  they  were)  of  the  administration  and 
fulfilling  of  pious  and  charitable  bequests. 
Justinian  interfered  and  forbade  ecclesiastical  ju- 
risdictions to  meddle  with  testamentary  causes. 
In  later  times  of  the  empire,  however,  they 
appear  to  have  claimed  this  authority  with  suc- 
Gess(120). 

The  mode  of  authentication  was  by  inrolling 
it  in  a  public  registry(121),  (after  it  had  been 
opened  in  a  solemn  manner),  resembling  our  prac- 

(119)  Inst.  2.  17.  1. 

(120)  That  the  county  courts  formerly  had  jurisdiction 
of  wills, — the  separation  of  the  bishops  and  sherifis  courts 
in  the  reign  of  William  the  Conqueror, — and  the  spiritual 
courts  gradually  drawing  to  themselves  the  cognizance  of 
wills,  (until  in  the  reign  of  Henry  II.  they  appear  to  have 
got  it  exclusively)  are  historical  facts,  universally  known  to  men 
of  the  legal  profession. 

(121)  Testamenta  omnia  cmteraque  qucR  apud  oficium  cen- 
suah  puhUcari  solent,  in  eodem  loco  reserventur,  nee  unquam 
j^erfnittaiur  fieri  uUa  translatio.     Code  6.  tit.  23.  sec,  18. 
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tice  of  enrolling  deeds  in  a  court  of  record(12!2!), 
and  then,  though  the  original  was  lost,  credit  was 
given    to    the     registered     copy (123) ;      thus     the 

m 

Code  6.  book  23.  title  de  testamentisj  sec.  9.  says, 
Publicati  semel  testamentij  in  qua  primum  a  testa- 
tore  scriptum  relictum  fait  casu  qui  probatur  inter" 
cidit ;  nihilhominus  valet. 

VIII.  BONORUM  POSSESSIO.]— The  four 
first    titles     of     the    thirty -seventh     book    of    the 

(122)  Probate  with  us  is  in  common  form,  by  taking  an 
oath,  where  no  question  is  raised  upon  the  will,  and  this 
should  not  be  administered  till  fourteen  days  after  testator's 
decease,  to  give  time  for  objection,  if  there  be  anj,<  or  if  a 
caveat  be  entered. 

Probate  in  special  form  is  by  examining  the  witnesses  to 
the  will,  or  other  sufficient  proof,  where  opposition  is  given 
to  its  establishment. 

(123)  With  us,  as  every  person  knows,  the  original  is 
deposited  :  the  probate  or  authenticated  copy  with  the  seal 
and  authority  of  the  court  is  given  out.  And  though  the 
probate  is  of  no  avail  as  to  real  estate,  yet  as  wills  for 
the  most  part  consist  of  mixed  bequests  and  devises  of  real 
and  personal  estate,  they  are  generally  proved  in  the  spirit- 
ual courts. 

I  cannot  but  lament  here,  a  circumstance  I  believe  not 
generally  known,  that  the  great  depository  of  wills  in  this 
kingdom,  those  most  important  muniments  of  property,  it 
at  present  in  no  manner  protected  from  fire,  but  on  the 
contrary  in  a  most  remarkable  manner  exposed  to  it,  from 
the  construction  of  the  building,  and  nature  of  its  vi- 
cinity, a  circumstance  by  none  more  lamented  than  the 
conservator  of  them ;  it  ought  to  be  an  isolated  and  spe- 
cially constructed  edifice. 
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Digests  or  Pandects  treat  de  batwrum  posstssioni" 
fru5(124).      This    possession    of    the     goods    was 

(124)  It  has  been  .oflen  said  that  the  administration, 
frtnted  by  the  ordinary,  is  not  unlike  the  bonorura  pos* 
sesaio.  granted  by  the  Roman  praetor,  which  leads  me  here 
to  speak  of  administration.  I  am  not  called  upon  in 
chapters  upon  civil  law  to  go  deeply  into  the  doctrines  of  mo- 
dern administration,  they  being  generally  well  known. 

I  shall,  however,  here  briefly  note  who  are  entitled  to  ad* 
ministration,  with  the  different  kinds  of  administrators,  and 
observe  on  the  different  effects  of  probate  and  administration 
as  to  suits,  and  as  to  transmission  of  rights. 

Whc  are  entitled  to  administration,] — I.  The  ordinary  is  com* 
pellable  by  statute  28  H.  VIII.  ch.  18.  in  Ireland,  to  grant  ad- 
ministration of  the  goods  and  chattels  of  the  wife  to  the  bus* 
band,  or  his  representatives,  and  if  he  survives  the  wife,  to  his 
next  of  kin^and  of  the  husband's  estate  to  the  widow  or  next 
of  kin,  either  or  both  at  his  discretion. 

N.  B.  Joint  administrations  are  not  favoured,  as  produc- 
tive of  contention,  and  ceteris  paribus,  the  widow  is  usu- 
ally preferred. 

II.  Among  the  kindred,  those  that  are  nearest  in  degree 
to  intestate  are  to  be  preferred,  reckoning  according  to  the 
computation  of  the  civilians,  children,  parents,  brothers, 
grandfathers,  uncles  or  nephews,  and  the  females  of  each 
class  respectively,  lastly  cousins,  and  of  persons  in  equal  de« 
gree,  the  ordinary  may  take  which  he  pleases. 

III.  Half  blood  is  admitted  as  well  as  the  whole;  thus  a 
brother  of  the  half  blood  excludes  an  uncle  of  the  whole — 
and  administration  may  be  granted  to  sister  of  the  half,  or 
brother  of  the  whole,  at  ordinary's  discretion. 
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given    by    the    praetorian    authority     from   justice, 
where    those     who    had     equitable     claims,   could 

IV.  If  the  kindred  refuse,  it  may  be  granted  to  a  prin- 
cipal creditor. 

V.  If  an  executor,  refuses  or  dies  intestate,  administration 
may   be  granted    to   a  residuary  legatee. 

VI.  In  defect  of  all  these,  ordinary  may  choose  any  dis- 
creet person.  If  administration  be  granted  contrary  to  the 
statute,  it  is  not  void,  but  voidable.  1  P.  Wms.  43.  If 
administration  be  granted  to  the  next  of  kin,  the  ordinary 
cannot  revoke  it  without  cause,  and  he  may  be  compelled 
by  mandamus  to  grant  it  to  the  person  entitled.  Comyns. 
Admn.  b.  7. 

Different  kinds  of  administration.] — Besides  the  general 
administrator  hitherto  described,  administration  may  be 
granted  for  special  purposes,  or  for  limited  times,  as 
pendente  lite,  durante  minore   atate,  durante  absentia. 

To  substantiate  a  suit  in  equity,  and  make  a  decree  per- 
fect by  having  a  personal  representative  before  the  court,  it 
is  often  necessary  to  apply  to  the  ecclesiastical  court  to 
grant  administration  to  the  nominee  of  the  party,  which 
was  usually  granted  only  for  that  special  purpose.  Much 
mischief  having  arisen  from  such  partial  administrations,  the 
court  of  prerogative  now,  in  compliance  with  the  wishes  of 
the  court  of  chancery,  (which  indeed  refused  to  attend  to 
such  administrations),  insists  on  such  nominee  taking  admi- 
nistration generally. 

The  other  species  of  administrations  explain  themselves, 
and  are  grantable  to  any  proper  person  at  the  discretion  of 
the  ordinary,  they  not  being  within  the  statute.  For  the 
powers  of  these  administrators,  see  Walker  and  Woollaston, 
2   P.   Wms.  676. 

Different  effects  of  probate  and  administration ^  and  of  ad' 
mifn'stration  granted  tcrongfulfy   or    by    mistake.] — Executor 
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not  support  their  title  at  law  ;  or  from  necessity, 
where  the  persons  legally  entitled  refused  to 
act.  Emancipated  sons,  and  heirs  disinherited 
by  inofficious  wills,  afforded  instances  of  the  for- 
I  mer,  and   the  want   of  a  will,  or   its  concealment, 

frequently  gave  occasion  to  the  latter ;  the  grant 
might  be  decretal  and  temporary,  till  it  was 
known  who  had  the  real  right  of  possession,  like 
that  to  an  administrator  pen.  lit;  or  it  might  be 
edictal^  when  there  was  no  occasion  to  hear  par- 
ties judicially  :  the  latter  again  might  be  secun- 
dum tabulasj  where  the  heir  instituted  by  strict- 
ness   of    law    could    not  act,  (like  an   administra- 

may  grant,  aod  release,  and  commence  an  action  or  suit 
in  equity  before  probate,  but  not  maintain  one.  Admi- 
nistrator cannot  commence  an  action  before  administration 
granted ;  executor  may  also  release  or  pay  a  debt,  assent  to 
a  legacy,  and  be  sued  before  probate.  See  Wentworth's 
Office  of  Executor,  and  Comyns's  Dig.  Admn.  b.  9. 

The  executor  being  appointed  in  special  confideuce, 
transmits  his  power  to  his  executor,  who  however  takes 
out  letters  of  administration  to  the  first  testator,  being 
entitled  so  to  do;  but  the  administrator  of  the  deceased, 
being  merely  the  officer  of  the  ordinary,  and  the  admini- 
strator of  the  deceased's  executor  having  no  privity  with  de- 
ceased, do  not  transmit  their  rights,  and  in  such  cases  the 
appointment  naturally  devolves  to  the  ecclesiastical  court, 
who  appoint  a  new  administrator  de  bonis  mm. 

Administration  granted,  if  will  afterwards  appears,  all 
acts  done  by  the  administrator  are  void,  for  administrator 
was  not  the  representative  of  deceased  :  but  if  administra- 
tion be  granted  to  a  wrong  person,  and  afterwards  repealed, 
all  VLCia  done    by  the  lifbl  administrator  are  good. 
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tion  cum  testamenio  annexo)j  or  contra  tabulasy 
i.  e.  in  contradiction  to  an  inofficious  will,  which 
had  disinherited  children  without  cause. 

IX.  COLLATIO  BONORUM.]  Where  the 
goods  were  granted  contra  tabulasj  if  the  person 
thus  admitted  by  praetorian  equity,  had  already 
received  some  preferment  or  provision,  from  the 
deceased,  he  was  not  to  be  admitted(I^)  into 
an  equal  division,  until  he  made  an  allowance 
for  that  part  which  he  had  received  from  testa- 
tor while  living.  There  was  to  be  a  general 
contribution,  or  collation  of  the  goods,  and  the 
same  rule  held  also  in  cases  of  intestacy(126). 

(125)  If  one  of  several  daughters  has  had  an  estate  given 
with  her  in  frankmarriage  by  her  ancestor,  (t.  e,  a  species 
of  estate  tail,  given  by  a  relation  for  her  advancement  in 
marriage,)  if  lands  descend  from  the  same  ancestor  to  her 
sisters  in  fee  simple,  she  or  her  heirs,  shall  have  no  share 
of  them,  until  they  bring  the  lands  given  in  frankmarriage 
into  hotchpot. 

As  to  personal  estate,  the  statute  of  distributions  in  Ire- 
land, 7  yf.  III.  ch.  6.  in  its  third  section,  ordains  that  no 
child  of  an  intestate,  except  his  heir  at  law,  shall  have  a 
distributive  share,  if  he  has  already  received  an  advancement 
or  money,  equal  to  the  distributive  shares  of  the  other  chil- 
tiren;  and  if  the  advancement  be  not  equivalent,  such  child 
shall  only  receive  so  much  as  will  make  them  all  equal. 

(126)  To  enter  more  into  detail  on  executorships  and 
administrations, — payment  of  debts,  marshalling  of  assets^ 
&c.  d6c.  would  be  to  comment  not  on  the  Roman  laws, 
but  ours,  which  latter  I  never  meant  to  introduce  except 
where  points  of  comparison  occurred,     I  therefore  verhum  nil 
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In  all  cases  therefore  whatsoever,  the  person 
previously  advanced  was  obliged  to  a  contribution, 
or  collatio^  before  he  could  share. 

amplius  addam,  except  to  make    the  followiog   miscellaDeous 
observations,    that    all    assets    being    by  the  civil    law   equi- 
table,   and  DO  distinction  of  real    estates,  from    personal,   it 
had  no  occasion  for  any  method  similar   to   that  so  celebrat- 
ed among  us,  of  making  all  the  assets  equitable,  and  all  cre- 
ditors come  in  pari  pizssu,  by  cUvising  recti  estatei  for  payment 
of  debts.      That  the  general  rule  of  the  civil  law,  that  none 
could  die  partly  testate,  partly  intestate,  which  is   unknown 
to  us,  was  sometimes  relaxed  among  them,  even  in   cases  of 
unprivileged   persons,    viz.    by  matter    ex    post   facto,    as    if 
a  son  succeeded  in  an  action  for  an    inofficious  will   against 
one  heir,   and  failed  against  another.     See   Dig.   5.   2.    15. 
That   an  administration  obtained  in  a  foreign  country,  as  at 
Paris,  is  not  taken  notice  of  in  our  courts,  3  P.  Wms.  871. 
That  in  Holland,  a  testament  is  valid  without   any   distinc- 
tion between  moveable    and   immoveable  estate,  or   between 
chattels  and  lands,  if  made    before  seven  witnesses,   accord- 
ing to   the   Roman   solemnities,   but   it   was  generally   made 
there    before    two   echevins   and    a  secretarj^,  or    before    a 
notary  and  two  witnesses,   men,  not    women.      Se^  Corvin. 
Enchiridion.      Lib.  2.  tit.  11.  and    that  in  France,  formerly 
(for  who  can  now  pretend  to  say  what  the  ever  varying  laws 
of  that  country  may  be  at  a  given  moment  ?)  as  well  as  in 
Spain  and  the  Empire,  testaments  made  before  a  notary  and 
two  witnesses  were  good  and  valid,  though  the  testator  and  wit- 
nesses neither  sealed  nor  subscribed,  according  to  Crroenweg. 
de  Legibus  Abrogatis,  a  work  whose  subject  is  most  curious 
and   interesting ;  but  which  I  am  forced  to  quote  at  second 
handy  not  having  been  able  to  get  it  in  this  kingdom. 


(  5*3  ) 


CHAPTER  XI. 


OF  TITLE  BY  CONTRACT. 

Sir  William  Blackstone  sajs,  that  amongst  us 
almost  all  the  rights  of  personal  property  in  a 
great  measure  depend  upon  contracts  of  one 
kind  or  other,  or  at  least  maj  be  reduced 
under  some  of  them :  he  at  the  same  time  ob- 
serves, that  it  is  the  method  taken  by  the  civil 
law,  which  (says  he)  has  referred  the  greatest 
part  of  the  duties  and  rights  of  which  it  treats, 
to  the  head  of  obligations  ex  contractu,  and  quasi 
ex  contraciu(l). 

My  anxiety  to  render  the  civil  law  familiar 
to  the  common  lawyer,  has  induced  me  to  de- 
part from  this  method  of  the  civilians,  and  to 
anticipate  some  of  the  subjects  which  Justinian 
considered  under  the  head  of  contracts,  particu- 
larly leases  and  mortgages,  which  I  shall  here 
again  however  notice,  in  their  proper  place  (to 
speak  as    a    civilian),    among    contracts,    in    the 

(1)  »  Black.  Comm!  443. 
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light  in  which    they   are    viewed   by   the   Roman 
jurists. 

Obligations,  agreements,  contracts,  and  cove- 
nants, are  often  used  as  synonymous  words(2), 
and  where  they  are  distinguished,  the  distinctions 
are  not  uniformly  agreed  to,  nor  accurately  ob- 
served. Perhaps  the  most  useful  distinction  is, 
that  contract  is  distinguished  from  obligation  by 
being  applied  to(3)  two  persons,  whereas  obli- 
gation may  apply  to  one  only ;  and  from 
covenant,  as  it  relates  to  a  thing  present,  cove- 
nant to  a  thing  fulure(4).  Yet  Mr.  Wood  says, 
that  a  contract  may  affect  one  person  only,  and 
instances  mutuum  and  stipulation  as  contracts  where 
one  party  only  is  under  an  obligation,  and  where 
an  action  lies  but  on  one  side ;  and  Mr.  Woodeson 
asks,  why  may  not  a  covenant  relate  to  the  past  and 
the  present,  as  well  as  the  future(5)  ? 

(2)  Bacon's  Abr.  526. 

(3)  A  contract  is  an  agreement, — a  mutual  convention 
or  bargain — there  must  be  two  contracting  parties,  2  Blac. 
Comm.  442.  the  particle  con  in  the  composition  implies  it. 

(4)  The  debtor  is  obliged,  not  so  the  creditor;  present 
sale  is  a  contract,  an  agreement  that  a  man  will  pay  rent  is 
a  covenant.  Blackstone  distinguishes  contracts  into  executed, 
and  executory^  the  former  differing  nothing  from  grants, 
and  distinguished  from  mere  gifls,  by  being  upon  con* 
sideration. 

(5)  Wood,  p.  165.  Woodeson,  Lee.  45.  vol.  3.  p.  65. 
Wood  is  not  consistent,  for  he  makes  covenant  to  differ  from 
obligation,  as  alsways  affecting  two  persons,  and  makes  con- 
tract a  species  of  subdivision  of  covenant,  viz.  that  in  which 
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^■^  This  nicety  of  distinction,  however,  not  seem- 
ing  to  be  absolutely  necessary  in  the  common 
course  of  life,  I  shall  proceed,  without  further  in- 
sisting on  it,  to  deliueate  the  order  of  the  Ro- 
man law  upon  the  subject  of  obligations  and 
contracts,  which  is  most  remarkably  clear  and 
methodical(ti). 

Obligatiorhj  says  the  Roman  lawgiver,  is  juris 
vinculum  quo  necessitate  adstringimur  alicujus  rei 
solvemke  secundum  nostrce  civitaiis  jura.  The 
word  solvendce  narrows  the  definition  too  much, 
and  therefore  legal  writers  interpret  the  necessi- 
ty in  general  terms,  that  of  giving  or  doing  some- 
thing(7). 

Obligations  were  divided  into  natural,  civil  or 
mixed,  and  sometimes  into  civil  and  prcetorian. 

Obligations  might  arise  from  a  lawful  or  unlaw- 
ful act,  in  reality  or  by  fiction  of  law,  and  there- 
fore were  of  four  species. 

Ex  Contractu. 
Quari  ex  Contractu. 
Ex  Delicto. 
Quari  ex  Delicto. 

FIRST,    OF    OBLIGATIONS, 
EX   CONTRACTU. 

Contracts     were     either    nominate    or     innomi- 

there  is  a  consideration,  yet  afterwards  says,  contracts  may 
affect  one  only. 

(6)  No  man  can  read  the  classification  of  contracts  in  Jus- 
tinian's Institutes,  without  admiring  the  perspicuous  and 
beautiful  arrangement. 

(7)  Otherwise  innominate  contracts-  would  be  excluded. 
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nate(8).  Nominate  contracts  were  such  as  bad  par- 
ticular forms  of  actions  assigned  to  them(9),  from 
their  frequency  and  general  intelligibilitj. 

They  were  Ex  re — Ex  verbis — Ex  literiB— Ex  consensa. 
Real.         VerbaL        Literal.        CansensuaL 
Those  Ex  re, 
were  subdivided. 
into  Matuum,  Loan  far  Cbmtmpfion. 

Commodatuoi,  Loan  for  Use. 

Depositam,  Deposit. 

Pignus,  Pledge. 

Ex  verbis, 
into  Sttpulationes,  Stipulatums. 

Fidejufforia  caationes.        Sureties. 

JBx  literiSf 
admitted  no  subdivision. 

Ex  consensu. 

Emptio  d&  vendition  Sale. 

Locatio  6l  conductio,  Hire. 

Societas,  Partnership. 

Mandatum^  Commission, 

Innominate  contracts,  called  also  pacts,  were 
such  as  being  more  rare,  and  not  of  the  same 
defined  and  certain  nature,  the  law  had  not  pro- 
vided any  express  or  peculiar  form  of  action  to 
enforce,  but  had  left  them  open  to  such  suit  as 
was  best  adapted  to  the  occasion,  which  was 
called  an  action  in  prescribed  termsy  and  seems  to 

• 

(8)  There    was    another  division  of  contracts   into  bonm 
fidei  4"  stricti  juris, 

(9)  See  Powel  on  Contracts,  1  vol.  p.  385. 
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have  been  analogous  to  our  action  on  the  case,  as 
distinguished  from  an  action  of  debt,  detinue^ 
^.  ^.(10). 

Innominate  contracts  were  usually  ranked 
under  four  classes,  expressive  of  the  consideration 
on  which  they  were  founded,  and  which  was  never 
pecuniary.  1  Do  ut  des.  2  Do  ut  facias.  3  Facio 
ut  des.    4  Facio  ut  facias. 

Quasi  contracts  were  implied  obligations  which 
supposed  a  previous  agreement.  Of  all  these 
species  of  contracts  in  their  order. 

OF  NOMINATE    CONTRACTS,  AND  FIRST 
OF  CONTRACTS,  EX  RE. 

Real  contracts  were  those  in  which,  besides 
the  consent  of  the  parties,  the  delivery  of  some- 
thing was  required  to  perfect  the  obligation. 
They  were  four  in  number.  1  Mutuum^  2  Com- 
modatum.     3  Depositum.     4  Pignus. 

Mutuum.'] — ^Was  the  loan  of  consumable  goods, 
of  money,  wine,  corn,  and  other  things  that 
might  be  valued  by  number,  weight  and  measure, 
and  were  to  be  restored  only  in  equal  value  and 
quantity,  and  not  the  same  specific  and  identical 
things.  The  absolute  property  was  transferred  to 
the  borrower,  i.  e.  they  were  lent  for  consumption, 
but  he  was  answerable  for  their  value,  and  there* 
fore  must  bear  the  loss  if*  they  were  destroyed  by 

(10)  Such  actionB  in  prescribed  terms  were  not  distin- 
gaished  by  any  specific  names,  but  delineated  by  circaity 
and  periphrasis.  See  Pandects,  19.  5.  5.  Powel  on  Gon* 
tracts,  1  vol.  p.  336. 
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wreck,    pillage,     fire,     or    other     inevitable     mis- 
fortune(ll)# 

Though  the  specific  thing  was  not  to  be  restored, 
yet  something  must  be  restored  of  the  same 
nature,  as  well  as  of  the  same  quantity  and  value ; 
wine  could  not  be  returned  for  oil,  or  corn  for 
wine :  if  it  was,  it  was  not  a  muiuuni,  but  an 
exchange — not  a  nominate,  but  an  innominate 
contract.  To  ^  illustrate  this  contract  still  further, 
living  animals  could  not  be  the  object  of  a 
mutuumj  because  equal  numbers  might  be  of 
different  value.  The  mutuum  is  a  contract  of 
borrowing;  it  is  intrinsic  in  its  nature,  that  it 
should  be  gratuitous  without  price  or  reward  ;  if 
they  followed,  it  would  be  changed  into  another 
contract,  that  of  hiring ;  yet  by  special  agreement 
there  might  be  interest  on  it,  but  that  was  foreign 
to  its  nature,  and  did  not  spring  from  it.  But  its 
nature  will  be  still  better  understood  by  the  de- 
scription of  enumeration,  viz.  Commodatum. 

CommodaXum.'] — ^The  mutuum  and  commoda- 
tum  were  both  contracts  of  borrowing,  both  of 
them  supposed  to  be  done  to  oblige  the  friend  or 

(11)  See  Jones  on  Bailments,  p.  49.  Mutuum  is  not 
classed  with  bailments,  because  the  identical  thing  was  not 
to  be  restored  to  the  owner,  but  another  thing  of  the  same 
quantity,  nature  and  value.  '  Sir  W.  Jones'  definition  of 
bailments  being  a  delivery  of  goods  on  condition,  expressed 
or  implied,  that  they  shall  be  restored  by  the  bailee  to  the 
bailor,  or  according  to  his  directions  as  soon  as  the  purpose  of 
the  bailment  be  answered. 
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neighbour,  and  convej^ing  or  containing  no  idea 
of  price  or  reward  in  their  own  nature,  though 
they  might  by  special  agreement ;  but  herein  they 
differed :  The  thing  commodated  was  to  be  re- 
turned in  specie,  not  merely  in  quantity  and 
value,  the  very  specific  thing  was  to  be  returned 
— it  therefore  must  be  something  that  did  not 
consume  in  use.  Thus  a  horse  was  a  proper  sub- 
ject of  commodation ;  corn,  wine  or  oil,  of  mutua- 
tion.  Mutuum  was  loan  for  consumption;  com- 
modatum  loan  for  use  ;  in  the  former  the  property 
of  the  individual  thing  was  changed,  though  its 
value  was  returned  ;  in  the  other  the  same  person 
remained  owner,  though  the  use  was  alienated  for 
a  timc(I2). 

The  sixth  title  of  the  thirteenth  book  of  the 
Digests  should  be  read  upon  this  subject :  although 
this  contract  was  a  grant  without  reward,  by 
which  it  was  distinguished  from  letting  to  hire 
and  from  innominate  contracts,  and  was  also  for 
a  certain  time,  (by  which  it  was  distinguished 
from    a   precarium,   or  grant    at   will)   it    induced 

(12)  The  Latin  language  very  happily  expresses  the 
fundamental  difference  between  commodatum  and  mutuatum, 
which  the  poverty  of  ours  confounds  under  the  vague  ap* 
pellation  of  loan ;  in  the  former  the  borrower  was  obliged  to 
restore  the  same  individual  thing  with  which  he  had  been 
accommodeUtd,  for  the  temporary  supply  of  his  wants ;  in  the 
latter  it  was  destined  for  his  use  and  consumption,  and  he 
discharged  this  mutual  engagement  by  substituting  the  same 
specific  value,  according  to  a  just  estimation  of  number, 
weight  and  measure.     Gibbon,  vol.  4.  p.  831.  octavo. 
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obligatious  upon  the  lender  which  niaj  appear 
extraordinary,  such  as  making  him  liable  to  an 
action,  if  the  thing  lent  had  defects  known  to 
the  lender  which  injured  the  property  of  the 
borrower,  as  for  instance  a  corrupted  vessel(13); 
or  if  he  recalled  the  loan  before  the  term  expired  : 
and,  on  the  other  hand,  the  borrower  was  subject 
to  damages  if  he  employed  the  thing  lent  to  any 
use  but  that  specific  one  for  which  it  was  borrowed 
(14),  and  to  interest  if  he  kept  it  beyond  the 
time  limited.  He  must  bear  all  necessary  charges 
arising  from  the  use  of  the  thing  lent,  and 
could  not  detain  it  under  a  pretence  or  claim  of 
debt(15). 

And  as  this  contract  was  entirely  for  the  benefit 
of  the  borrower,  he  was  answerable  for  the  slightest 
neglect ;  if  the  loss  was  occasioned  by  extra- 
ordinary accident  he  was  excused,  but  to  expose 
the  commodated  property  of  another  to  the 
perils  of  a  journey  or  a  voyage,  made  him  evi- 
dently  answerable   for  the   voluntary  risque(  16). 

(13)  13.  b.  18.  2. 

(14)  D.  13.  6.  7.  Si  tibi  equum  commodaTero  ut  ad 
villain  adduceres,  tu  ad  bellum  duxeris,  commodati  te* 
nebria. 

(15)  Code,   4.  4.  23.  4. 

(16)  last.  3.  15.  2.     Propter  nu^orem  vim,  mcgaresvt  casus ^ 

ytofi    ienetur,   si  tnodo  nan  ipsius  culpa   is   casus   iniervenerit, 

aUoqui,  si  id,  quod  tibi  commodatum  est  domi,  peregre  tecum 

ferre  maiueris,  et  vel  incursu  kostium  prtsdonumvi,  vel  nau* 

fragio,    amiseris,  duhium   mm    est,  quin  de  restituenda   ea  re 
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Depositum.] — Was  a  contract  by  which  a  thing 
was  comoiitted  to  the  custody  of  another,  to  be 
kept  without  reward,  and  returned  on  demand. 
In  the  two  last  contracts  the  interest  of  the  re- 
ceiver was  regarded  principally,^  in  this  only  the 
advantage  of  the  person  depositing :  the  thing 
deposited  was  not  to  be  used,  another  distinction 
from  mutuated  or  commodated  property ;  fraud  and 
unfaithfulness  in  the  bailee  were  punished  by  an 
obligation  to  restore  two-fold(17).  If  the  thing 
was  deposited  in  a  cabinet,  and  under  lock  and 
key,  without  depositary's  being  informed  of  the 
contents,  he  was  only  answerable  for  return  of 
(he  cabinet  back  as  he  received  it.  If  acquainted 
with  the  particulars  contained,  he  was  answerable 
for  every  particular(18).  The  depositary  was  an- 
swerable only  for  fraud,  but  gross  negligence 
would   be  construed    fraud :     the  conservation(19) 

ienearis;  Pafiendorf  in  vain  endeavoars  to  argue  the  con- 
trary. 8ir  Wm.  Jones  has  shewn  in  his  essay  on  bailments, 
that  the  principles  of  our  law  on  this  head  are  the  same: 
Commodatum  is  one  of  the  five  species  of  bailments,  by 
him  acknowledged;  the  others  are  depositum^  pignori  €U> 
ceptum,  locatio  and  mand4xtum.  With  each  of  these  heads 
therefore  the  student  should  read  the  correspondent  parts  of 
that  work  of  elegance,  written  by  that  prodigy  of  parts  and 
information  Sir  W.  Jones,  attending  particularly  to  the 
great  question  of  responsibility  for  neglect,  on  which  Mr. 
Justice  Blackstone  has  said  little  or  nothing. 

(17)  Dig.  16.  8.  1.  L  (18)  Ibid.  16.  8.  I.  41.- 

(19)  Our   law  agrees,  according   to   Sir    W.   Jones,  (who 

confutes   Lord  Coke  on   this  subject,)  in   his  essay  on  bail- 

Vol-  I.  45 
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of  the  thing  being  rather  intended  as  a  burthen 
than  a  benefit  to  him,  only  ordinary  care  was  re- 
quired from  him ;  but  a  depositary  might,  by 
special  agreement,  make  himself  more  responsible : 
so  he  might  by  a  spontaneous  officious  offer,  for 
thereby  he  may  prevent  their  being  deposited  with 
a  person  of  more  vigilance. 

The  depositary  was  not  to  use  the  thing  de- 
posited, Inst.  4.  1.  6.  he  had  not  even  a  limited 
property  in  it,  as  our  depositary  has ;  his  posses- 
sion was  considered  the  possession  of  the  person  de- 
positing.     I  suppose,  however,  that  common  rea- 

ments,  where  be  divides  neglect  into  ordinary,  t.  e,  the 
omission  of  the  common  care  which  a  prudent  man  takes 
of  his  own  concerns;  gross,  the  want  of  that  care  which 
eTerj  man  of  common  sense,  how  inattentive  soever,  takes 
of  his  own  concerns ;  and  slight,  the  omission  of  that  dili- 
gence, which  very  circumspect  persons  use.  The  civilians 
distinguished  culpa  into  lata,  levis,  levissima. 

Sir  W.  Jones  observes,  that  it  has  been  said,  that  culpa, 
by  the  barrenness  of  ths  Latin  language,  includes,  as  a  ge- 
neric term,  various  degrees  or  shades  of  fault,  which  are 
sometimes  distinguished  by  epithets,  and  sometimes  lefl 
without  distinction;  and  that  the  divisions  of  neglect  are 
rather  to  be  looked  for  in  the  Greek  translations,  a  language 
rich  and  fiexihle,  and  having  terms  expressive  of  every 
shade :  but  he  is  of  opinion  that  the  Greek  jurists  were  not 
perfectly  acquainted  with  the  niceties  of  their  own  Janguage. 
With  respect  to  the  depositary,  he  is  even  of  opinion,  that 
if  he  be  a  careless  man,  and  his  character  known  to  the  de* 
positor,  and  he  takes  no  better  care  of  Ms  own  goods,  that 
he  is  not  responsible  even  for  gross  neglect. 
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son  must  have  dictated  an  allowance  to  him  to  use 
the  thing  in  a  qualified  manner,  if  it  must  have 
been  injured  by  total  non-use,  as  an  animal  (a 
sporting  dog  for  instance)  for  vi^ant  of  exercise 
and  practice ;  but  clothes  were  not  to  be  worn. 
Querse,  as  to  books. 

Under  deposits  the  civil  law  considers  deposits 
pendente  liUj  and  gaming  deposits ;  the  former  it 
terms  sequestrations ;  apud  sequestrem  deponitur  cum 
aliqua  res  in  controversiam  deducitur(20).  Play- 
ing for  money,  and  depositing  the  stake,  was  al- 
lowable, where  the  game  was  of  a  noble  kind, 
such  as  a  trial  of  strength  or  agility  in  the  course 
or  the  palaestra ;  but  if  the  wager  or  bet  regarded 
not  some  exercise  honoured  by  public  estimation, 
and  useful  in  the  school  of  war,  gaming  was  dis- 
allowed, and  all  securities  for  the  same  avoided ; 
or  if  the  money  was  paid,  it  was  recoverable 
again,  with  one  exception  of  allowance  to  the 
higher  orders,  to  play  for  small  sums.  Ad  singulos 
congressus  unum  numisma  seu  solidum  deponere. 
Code,  lib.  3.  tit.  43. 

Pignus. — As  the  civil  law  did  not  distinguish 
(in  delivering  its  rules  and  principles)  between 
mortgages  of  land  and  mortgages  of  goods,  and 
considered  both  under  the  head  of  contract;  in 
varying  from  that  order,  and   considering   the   for- 

(20)  D.  16.  3.  17.  The  sequester,  like  a  receiver  or  ad- 
ministrator, pen.  lit.  was  to  preserve  the  thing  safe,  to  sell 
perishable  goods,  and  to  allow  the  party  aliment,  and  some" 
times  costs  to  carry  on  the  suit. 
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mer  under  estates  upon  condition,  f  have  ne- 
cessarily exhausted  most  of  the  material  regula- 
tions applicable  also  to  the  latter :  such  as  re- 
demption, priority,  &c.  &c.  As  our  law,  how- 
ever, clearly  makes  the  distinction,  calling  the 
latter  pledges  or  pawns,  I  will  not  pass  them 
unnoticed  in  the  spot  assigned  to  both  by  the 
civil  law,  but  shall  confine  myself  chiefly  to 
the  degree  of  care  required  from  the  pawnee, 
and  the  extent  of  his  power  as  to  using  the 
pledge. 

The  mutuum  and  commodatum  were  for  the 
sake  of  the  receiver  only,  and  the  depositum  for 
custody  and  advantage  merely  of  the  person  de- 
positing, but  the  pignus  or  pledge  was  for  the 
advantage  both  of  creditor  and  debtor;  from 
the  pawnee  therefore  ordinary  care  was  required 
in  the  keeping  of  the  pl6dge(21),  something 
more  than  that  usually  exercised  by  men  in 
general  about  their  private  affairs,  whatever  may 
be  the  caution  of  certain  more  prudent  indi- 
viduals* If  therefore  the  pledge  was  stolen,  not 
only  the  debt  was  dissolved,  but  the  pawnee 
was  also  answerable  in  damages:  but  if  it  was 
taken  by  violence,  as  by  open  robbery,  the  cre- 
ditor did  not  lose  his  debt,  nor  was  he  answer- 
able for  the  value,  unless  it  had  been  expressly 
stipulated  between  the  parties,  that  the  loss  of 
the  pledge  jshould  dissolve  the  debt(22). 

(21)  Sir  W.  Jones    again   proves  this  to   be  the  rule  of 
our  law  in  opposition  to  Lord  Cok^. 

(22)  Code,  lib.  4.  tit.  24.  de  pignoratitia  actiane.     Crediter 
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The  pawnee  might  use  the  goods,  if  the  using 
was  attended  with  no  prejudice,  or  rather  if  it 
was  necessary,  as  the  milking  of  a  cow,  but  the 
benefit  or  value  of  the  milk,  or  such  like  pro- 
duce of  the  user,  resulted  to  the  pawner(23).  As 
in  immoveables  so  in  moveables,  if  payment  was 
not  made  of  the  principal  debt  within  a  certain 
time,  the  creditor  might  alienate  and  sell  the  same. 
The  person  was  not  discharged  by  the  pledge  given 
if  it  did  not  answer  the  debt ;  if  the  debt  exceed- 
ed the  value  of  the  pawn,  an  action  might  be  brought 
for  the  remainder ;  and  if  the  pledge  was  evicted, 
the  pawnee  became  personally  liable  to  the  creditor 
in  damages. 

CONTRACTS  EX  VERBIS. 

Stipulations. 1 — These  were  solemn  promises 
confirmed  by  certain  solemn  and  set  form  of 
words,  by  question  and  answer,  such  as  spondesf 
spondeo;  promittis?  promitto.      If   the   promiser  to 

• 

pignora,  qute  fortuiti9  casibus  interciderini  (in  quibus  ctggreS' 
sura  laironum)  prastare  non  compelUtur,  nee  a  petit  tone  de^ 
biti  submovetur,  nisi  inter  contrakentes  placuerit,  ut  amissio 
pignorum  liberet  debitorem.  Sir  W.  Jones  shews  the  usage 
of  modern  Constantinople  to  be  the  same. 

(23)  If  pawnee  lose  goods  without  any  default  in  him, 
it  shaJ]  be  the  loss  of  the  owner,  but  if  using  be  no  pre- 
judice to  the  goods,  he  may  use  them,  Salk.  522.  The 
instance  of  milk  is  put,  Owen,  124.  but  by  our  law  the 
milk  or  produce,  as  caWes,  &c.  &c.  would  belong  to  the 
pawnee. 
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promittis  had  ansii^ered  spondeOj  it  would  have  beea 
invalid ;  thejr  conveyed  the  idea  of  a  firm  and 
irrevocable  contract,  and  their  object  was  to  sus- 
tain the  validity  of  a  gratuitous  promise,  or  pro- 
mise without  consideration,  which  for  that  very 
reason  required  the  most  cautious  and  delibe- 
rate consent.  The  questioner  was  the  stipula- 
tor or  creditor,  the  promiser  was  the  debtor,  and 
thus  it  was  that  in  this  one  case  the  rule  of  the 
civil  law  ex  niuio  pacta  non  oritur  aciioj  seems  to 
be  infringed,  or  to  speak  more  properly,  where 
the  contract  was  made  by  this  solemn  form  of 
words,  it  was  not  a  nudum  pacium^  although  with- 
out consideration(24). 

Under   this   head    of    stipulation,    much    useful 

(24)  Ex  nudo  p{uto  non  oritur  actio  is  the  rule  of  the 
civil  law,  as  well  as  of  ours;  but  the  meaning  of  nudum 
pactum  is  very  different  in  the  two  laws.  With  them  a 
verbal  agreement,  if  attended  with  a  certain  solemn  form 
of  words,  and  then  called  a  stipulation,  was  valid,  though 
without  consideration,  and  not  nudum  pactum.  With  us 
all  verbal  agreements,  without  consideration,  are  invalid,  and 
nuda  pacta. 

With  them  agreements,  though  in  writing,  at  least  until 
ratified  by  time,  did  not  import  a  consideration,  and  even 
though  they  actually  expressed  one,  it  might  be  disputed  during 
that  time.  With  us  deeds  import  a  consideration,  but  writ* 
ings  of  a  less  solemn  nature  do  not,  unless  negotiable  at 
law,  and  the  interests  of  third  persons  concerned ;  they  may 
be  evidence  of  the  agreement,  or  intent  of  the  parties,  but 
not  conclusive  evidence  of  sufficient  consideration.  See 
Jlann  and  Hughes,  7  Term  Reports,  350. 
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infornnation  respecting  contracts  in  general  is 
to  be  collected  from  the  civil  law(25);  every 
stipulation  was  to  be  performed  simply,  or  at  a 
day  certain,  the  day  was  added  for  the  sake 
of  the  promiser  not  of  the  stipulator,  the  whole 
day  therefore  wds  allowed  him  for  payment(26). 
A  grant  nominally  for  life,  as  of  an  annuity, 
was  construed  by  metaphysical  subtilty  to  be  per- 
petual, and  yet  this  ridiculous  rigour  was  rendered 
null  by  the  aid  of  fiction.  If  place  or  time  were 
added  for  the  sake  of-  the  creditor,  he  was  not 
obliged  to  accept  payment  but  at  the  place  or 
time  agreed(27);  every  thing  which  could  be 
made  the  subject  of  property  might  be  the  sub- 
ject of  stipulation ;  but  madmen,  deaf  and  dumb, 
prodigals  and  minors,  could  not  enter  into 
this  contract;  a  man  could  not  promise  for  the 
act  of  another,  except  under  a  penalty,  but  he 
might  promise  that  he  would  cause  another  to  do 
a   certain   thing.     If   an   impossible   condition   was 

(25)  As  with  us,  rent  is  not  due  till  the  last  moment  of 
the  day. 

(26)  This  very  odd  rule  arose  from  this  subtilty,  much 
more  resembling  the  scholastic  spinosity  of  the  middle 
ages  than  the  strong  good  sense  of  vicient  Rome ;  natu-^ 
ralia  nan  possunt  tollere  civilia,  tempus  est  ncthtrak,,  abliga^ 
tio  civile  quiddam^  ergo  tempus  non  est  modus  tollend4B  o6/t- 
gationis :  but  the  heir  got  rid  of  the  annuity  by  a  supposed 
and  imaginary  release  from  the  stipulator. 

(27)  Dig.  41.  1    12.  2. 
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added  to  the  obligation  it  was  null,  and  a  simple 
obligation  arose,  the  perfornnance  of  which  might 
be   instantly   demanded(28). 

A  contract  by  stipulation  to  be  executed  af- 
ter the  deaths  of  the  parties,  (before  the  time 
of  Justinian)  was  not  valid  :  because  an  obligation 
could  not  begin  from  the  heir,  nor  could  a  man 
bind  his  heir  without  binding  himself,  from  their 
imaginary  unity. 

Under  the  title  of  stipulations  the  civil  law 
has  also  treated  of  contracts  contrary  to  good 
morals  or  sound  policy,  which  are  all  thereby 
avoided(29). 

It  must  be  noted,  that  the  forms  of  stipulation 
were  abolished  by  the  Leontine  Constitutions, 
and    that     long    before    praetorian   relaxation     and 

(28)  Our  law  distinguishes  between  conditions  prece- 
dent and  subsequent,  and  between  conditions  possible  and 
impossible  at  the  time  of  the  making :  so,  if  the  undertaker 
neglected  to  weigh  his  own  strength,  or  alone  knew  the 
impossibility,  he  is  answerable  in  damages. 

(29)  Pacta  quas  contra  leges,  constitutionesque,  vel 
contra  bonos  mores  nullam  vim  habere,  indubitati  juris  est. 
Code,  lib.  2.  tit.  3.  6. 

Quod  turpi  ex  causa  promissum  est  non  valet.  Inst, 
lib.  3.  20.  23.  but  suppose  the  money  paid,  uhi  4*  dcmtis 
4*  ctccipientis  turpitude  versatur  repeii  non  potest,  ubi  soUus 
acdpientis  potest ;  sed  quod  meretrici  datur,  repeii  non  potest, 
non  enim  turpitur  accipit ;  a  strange  position.  See  Dig.  lib. 
12.  tit.  61. 

How  far  a  particeps  criminis  would  be  relieved,  see  Dig. 
lib.  12.   tit.   51.   1.  3.  4. 
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legal  ingenuity  were  combined  to '  put  all  equi- 
table agreements  upon  as  firm  and  solid  a 
ground.  These  stipulations  had  l)een  four-fold, 
judicial^  as  when  security  was  ordered  to  be  given 
against  fraud ;  pr/storianj  as  when  security  was 
demanded  de  damno  infecto ;  conventional^  by  the 
agreement  of  the  parties ;  and  common,  for  the 
security  of  a  minor. 

Sureties^] — Others  frequently  bound  themselves 
for  the  man  who  promised,  and  these  sureties 
were  called  fide  jussores.  They  might  be  re- 
ceived in  all  obligations  whatsoever,  and  they 
bound  not  only  themselves  but  their  heirs,  even 
without  express  mentioii(30) ;  such  was  the 
c^se,  says  Wood,  in  all  contracts,  whether  pro- 
per or  improper,  and  all  the  sureties  were  bound 
severally,  although  not  so  expressly  specified. 
The  fide  jussor  had  the  advantages  called  be- 
neficium  ordiniSf  by  which  he  could  force  the 
creditor  first  to  sue  the  principal,  and  beneficium 
eedendarum    actionum,    that  of   obliging    the   ere- 

(dO)  Not  80  with  us  as  to  the  heir,  but  the  executor  is 
bound  without  express  mention. 

The  securities  taken  in  the  court  of  admiralty  in  the 
nature  of  bail^  are  stipulations  and  fide  jussory  cautions, 
and  so  called.  A  prohibition  would  go  if  that  court 
took  a  recognizance,  it  not  being  a  court  of  record ;  there 
were  great  conteats  on  this  subject  formerly.  See  Zouch, 
Oodolphin,  and  2  Lord  Raymond,  1285.  These  stipula- 
tions  have  no  priority  before  specially  debt»,  nor  do  they 
aflfect  lands. 
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ditor  to  assign  to  him  on  being  paid,  to  en- 
able him  to  sue  a  fellow  surety.  Minors  could 
not  be  sureties  nor  soldiers(dl) ;  nor  women  by 
the  senatus  cansulium  velleianum. 

Surety  might  pay  before  action  brought(32); 
if  surety  was  in  peril,  he  might  sue  before  term 
of  payment,  to  be  indemnified  or  discharged(33) ; 
if  no  personal  security  could  be  had,  creditor 
might  have  a  juratory  caution  from  his  debtor. 

CONTRACTS  EX  LITERIS. 

The  contract  by  writing  was  called  Hterarum 
obligcUio;  these  written  contracts  after  a  certain 
time,  if  they  expressed  their  cause  or  consideratioui 
stopped  the  mouth  of  the  contractor  from  denying 
his  debt  or  obligation,  even  supposing  he  had 
not  received  that  which  he  thereby  acknowledged 
to  have  been  to  him  paid  or  delivered(34)  :  with- 
in two  years,  however,  the  debtor  was  not 
barred  from  pleading  that  the  money  was  never 
paid,  or  goods  delivered,  and  throwing  the  proof 
upon  the  creditor. 

A  stipulation,  after  being  made  in  solemn  form  of 
words,  might  be  reduced  to  writing. 

(31)  See  Code4.  65.  31. 

(33)  Dig.  17.  1.  10.  11. 

(38)  Dig.  17. 1.38.  1. 

(84)  As  with  U8,  w^nt  of  censideration  cannot  be  averred 
hy  the  obNgor  of  a  bond  against  the  obligee,  nor  by  ^e 
maker  of  a  note  against  the  indorsee. 


Chap.  XL]  6f  things.  363 

CONTRACTS  BY  CONSENT(36). 

Consent  alone  (without  any  thing  delivered  as 
in  contracts  ex  re,  or  solemn  form  of  words  as 
in  contracts  ex  verbis^  or  writing  as  in  contracts 
ex  Uteris)  may  make  a  perfect  contract(36).  It  is 
divided  into  four  branches:  1.  Emptio  ^  ven-^ 
diciOi  the  contract  of  sale.  2.  Locatio  ^  con- 
duetto,  the  contract  of  hiring  and  letting  to 
hire.  3.  Societal,  or  partnership.  4.  Mand<Uum^ 
or  commission. 

Contract  of  sale."} — By  the  civil  law,  all  con- 
tracts of  sale  were  good  without  writing,  to 
whatever    value    they    extended(d7).      The    Insti- 

(35)  The  wide  and  various  subject  of  contracts  by  con- 
sent is  spread  over  four  books  (from  17th  to  20th)  of  the  Pan- 
dects, and  is  one  of  the  parts  best  deserving  the  attenti<Hi 
of  the  English  student     Gibbon,  vol.  4.  p.  830.  octavo. 

(36)  This  does  not  mean  consent  without  consider atipn^ 
but  consent  without  the  requisites  mentioned  in  the  pre- 
ceding species  of  contracts.  This  contract  might  be  made 
between  persons,  though  absent,  by  letter ;  or  through  in- . 
tervention  of  others :  stipulations  required  the  presence  of 
both  parties. 

(37)  Our  statute  of  frauds  has  made  the  law  with  us  very 
different;  it  enacta,  that  no  contract  for  the  sale  of  goods, 
wares,  or  merchandises,  for  the  price  of  10/.  and  up- 
wards, shall  be  good,  except  the  buyer  shall  accept  and  ac- 
tually receive  part  of  the  goods  so  sold,  or  give  earnest  to 
bind  the  bargain  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  be  made  and  signed  by  the  parties, 
or  their  lawful  agents. 
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tutes  begiti  their  precepts  on  this  contract,  by 
declaring  that  it  is  perfect  as  soon  as  the  price 
of  the  thing  is  agreed  upon(38) ;  and  there  not 
only  ought  to  be  a  price,  but  a  certain  price, 
which  Justinian  ordained  should  be  considered 
as  containing  sufficient  certainty,  if  the  agree- 
ment was,  that  the  thing  should  be  sold  at  a 
price  to  be.  fixed  by  a  third  person;  if  the 
price  was  fixed,  the  buyer  niight  have  the 
action  ex  empio  against  the  seller  for  delivery 
of  the  goods,  the  seller  an  action  ex  vendito 
for  the  price,  though  no  writing  or  earnest(39); 
not  so  if  no  price  was  fixed,  and  therefore  the 
Institutes  say,  3.  24.  1,  at  the  end  of  the  sec- 
tion, de  emptione  puruj  &c.  &c.  Nulla  emptio 
sine  pretio  esse  potest.  But  if  the  goods  were  de- 
livered without  price  fixed,  the  price  might .  be 
settled  by  testimony  of  their  value,  and  in  such 
case  the  smallest  value  was  adopted. 

(38)  Read  upon  this  whole  contract  the  twenty-fourth 
title  of  the  third  book  of  the  Institutes  passim ;  the  title  is^ 
De  emptione  4*  venditione. 

(39)  Besides  the  actions  ez  empto  4r  vendito,  there  were 
foar  pomtorian  actions  applicable  to  this  contract :  Redhib* 
iiory,  to  corapel  seller  who  did  not  discover  faalts  Jn  the 
subject  matter  to  the  buyer,  to  take  the  goods  again, 
and  for  damages.  Quanto  3iinoris,  for  reduction  of  price, 
when  both  ignorant  of  the  fault.  On  the  case,  for  knavish 
concealment.  Estimator^,  when  the  goods  sold  for  more 
than  their  value,  from  false  commendation  or  puffing ;  a  sad 
restraint  upon   Roman   auctioneers. 
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But  these  rules  respecting  the  perfection  of  this 
contract,  were  altered  by  Justinian  when  the  con- 
tract was  in  writing ;  there  was  no  obligation  to 
put  it  in  writing, — writing  was  not  essential,  but 
if  insisted  on  by  the  caution  or  jealousy  of  the 
parties,  it  must  be  attended  with  certain  solemni- 
ties to  obtain  the  fdem  instrumentorum(¥i).  The 
instruments  of  sale  were  to  be  written  by  the 
contracting  parties,  or  at  least  signed  by  them ; 
and  without  these  precautions,  or  if  they  were 
drawn  by  a  public  notary  (tabellione)  if  any  the 
smallest  formality  was  omitted,  they  might  re- 
cede from  their  bargain  with  impunity,  unless 
arrha  or  earnest  had  been  given.  Though  earnest 
did  not  constitute  the  contract,  but  served  only 
as  proof  of  it,  and  though  without  it,  as  we  have 
said,  the  contract  was  complete,  and  rights  of 
action  vested,  yet  it  did  subject  the  buyer,  if  he 
receded  from  his  bargain,  to  the  loss  of  that 
earnest(41),  and  the  seller  to  damages  in  double 
its  value. 

(40)  See  Code,  1.  4.  tit.  21.  De  fide  instrummtorum, 
a    title    very   worthy   of  perusal,    C.    17.     Qucls    in    scriptts 

fieri  placuit   non   aliter  vires  habere   sancimus   nisi,   Sfc.    Sfc, 

(41)  Sir  W.  Blackstone  represents  our  law  as  diflfering, 
and  says  the  property  is  absolutely  bound  by  the  earnest, 
amongst  us.  Mr.  Christian  thinks  otherwise  (and  quotes 
1  SaJk.  113.)  so  does  Mr.  Juistice  Duller.  And  undoubt- 
edly they  are  right,  if  Mr.  Blackstone  meant  that  the 
property  were  transferred,  which  I  do  not  concei\e  he 
cotild.    Earnest    has   the   same   effect    with    us,  which    fixing 
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The  Roman  lawyers  were  much  divided   on  the 
question,  whether  the  price  must   always  consist  of 
money,  or  whether   it   might  not  be  composed   of 
other    commodities; — ^in      other     words,      whether 
commutation  was  or  was  not  a  species  of  contract 
separate    from     vendition.     The     Proculeians  and 
Sabinians,    two  great  parties  at    the    Roman  bar, 
(whose  great  ground    of   contest    seems    to   have 
resembled    one    not    unknown    to    modern    times, 
viz.  whether    equitable  construction  and  praetorian 
laxity  should   encroach   in   the   legal  forum  on   the 
rigid   lines  of  strict   law)  espoused   different  sides 
of   this    agitated    question.     The    distinction     was 
considered   by   the   Proculeians    as   important,   be- 
cause different  rules  were  applicable  to  sale  and  to 
exchange^   in    determining,  for  instance,  when  the 
property  vested,    and  who    should  be  liable  to  in- 
tervening loss  between  the   contract  and    the   de- 
livery.    Their    opinion  '  prevailed,     and      received 
the  sanction   of  the   Imperial  court(42). 

Ihe  price  had  in  the  civil  law :  it  binds  the  bargain,  so  that 
the  vendee  has  a  right  to  the  delivery  of  the  goods,  on  de- 
mand within  a  reasonable  time.  But  both  by  the  civil  law 
and  ours,  the  property  is  in  the  seller  till  delivery,  qui  non^ 
dum  rem  emptori  traeUdit,  adhuc  ipse  dominus  est,  say  the  Insti- 
tutes.    Lib.  3.  tit.  24.  sec.  3. 

(42)  Lawyers,  in  all  periods,  have  been  ostentatious  of 
displaying  classic  taste,  though  the  rest  of  the  world  has 
not  in  general  acknowledged  jnuch  connection  between  law 
and  Belles  Lettres.  Even  the  grave  Littleton,  as  Lord 
Coke  says,  quoieth  verses ;  but  perhaps  none   but  the  Roman 
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The  Institutes,  in  the  next  place,  treat  of  the 
risk  or  profit  between  the  time  of  the  contract 
made  and  delivery  of  the  subject(43) ;  the  mo- 
ment the  price  was  fixed,  the  risk  rested  on  the 
buyer;  and  he  became  liable  to  all  accidents, 
which  happened  without  the  fraud  or  fault  of  the 
seller,  unless  the  seller  especially  took  the  risk 
upon  himself,  or  unless  the  loss  was  occasioned  by 
his  improper  delay  of  delivery(44).  The  seller 
in  his  turn  was  obliged  to  assign  over  all  rights 
of  action  existing  in  him  to  the  buyer,  to  com- 
pensate his  risk  and  aid  his  claims. 

Inadequacy  of  price  was  no  cause  for' annulling 
the  contract,  (as  it  is  in  our  courts  if  the  bargain 
be  plainly  iniquitous),  but  the  civil  law,  with 
respect  to  immoveables  at  least,  fixed  the  term  of 
that  inadequacy  which  should  defeat  the  con- 
lawyers  ever  quoted  them  as  legal  authorities.  The  Pro* 
coleians  and  Sabinians,  in  the  controversy  mentioned  above^ 
appealed  to  Homer;  and  Justinian  in  his  Institutes,  and 
Paulus  in  the  Pandects,  have  gravely  introduced  their  qu<v> 
tations  from  the  Iliad  and  the  Odyssey. 

(43)  Institutes,  lib.  3.  tit.  24.  sec.  3.  de  periculo  et  commodo 
ret  vendita. 

(44)  I  should  recommend  to  the  student  to  compare  here» 
with  the  tenets  of  the  civil  law,  the  cases  collected  by  Mr» 
Justice  Buller,  in  treating  of  the  action  of  trover.  Such 
as  Colston  and  WooTston,  d&c.  &c.  The  buyer  with  us 
appears  not  to  be  liable  to  the  risk,  until  he  actually  gets 
possession,  or  the  goods  be  delivered  to  a  carrier  or  convey- 
ance chosen  by  himself. 
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tract,  viz.  half  the  real  value.  Circumvention, 
therefore,  in  all  cases,  at  least  to  half  the  value, 
it  seems  to  have  allowed,  (mirabile  diclu),  whereas 
our  law,  and  the  law  of  reason,  would  consider 
the  nature  of  the  transaction,  and  not  authenti- 
cate partial  fraud ;  but  on  the  other  hand,  it  de- 
mands a  manifest  preference  to  our  s^^stem,  in 
obliging  the  seller  not  only  to  warrant  the  title, 
but  to  warrant  the  goodness  of  the  commodity. 
He  was  obliged,  if  he  wished  his  bargain  to  stand, 
to  explain  every  fault  within  his  knowledge(45) 
to  the  buyer,  or  else  there  was  an  implied  war- 
ranty of  their  good  quality ;  whereas  with  us  the 
maxim  is  caveat  emptor,  and  if  the  seller  does  not 
disguise,  or  misrepresent,  his  silence  does  not 
make  him  responsible ;  he  must  expressly  warrant 
to  subject  himself  to  responsibility(46). 

The  seller  seems  to  have  had  an  advantage  not 
given  by  our  laws,  that  of  interest  on  the  payment 
if  delayed(47),  and  on  the  other  hand,  the  buyer 
w*as    privileged   in    being   entitled   to   damages   for 

(45)  Dig.  lib.  21.  tit.  1.  c.  1.  s.  1. 

(46)  It  is  very  extraordinary  that  these  codes  should  ha?e 
each  of  them  adopted  in  its  turn  maxims  seemingly  the 
most  inequitable ;  with  respect  to  one  article,  viz.  horses ^ 
it  seems  to  be  now  agreed,  that  with  us  a  sound  price  im« 
plies  sound  goods  |  in  the  name  of  reason  why  should  not 
the  maxim  be  universal  7 

(47)  It  has  been  proposed  to  make  shop  debts  bear  in- 
terest. 
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eviction,   even    though    the  sale    wa.n    in    market 
oveir(48). 

Some  special  covenants,  usual  at  Rome,  deserve 
notice;  it  was  sometimes  covenanted,  that  at  any 
time,  before  a  certain  fixed  day,  the  seller  might 
contract  with  any  other  person  who  would  offer 
a  better  price,  which  covenant  was  called  addictio 
in  diem;  or  that  if  the  price  was  not  paid  before 
a  certain  day,  the  bargain  should  be  void,  an 
agreement  called  pactum  commissorium ;  or  that 
the  seller  should  have  a  preference  in  repurchase, 
if  the  buyer  grew  tired  of  his  bargain,  a  reservation 
called  jus  retractus{^^y 

Some  regulations  also  of  a  political  nature  re- 
specting this  contract  are  worthy  of  attention :  Mo- 
nopolies were  strictly  prohibited ;  the  farmer 
was  sometimes  obliged  to  bring  his  corn  to  mar- 
ket, the  price  of  commodities  might  be  fixed  by 
the  magistrate,  and  combinations  to  enhance  the 
price  of  work  were  punished  with  severity,  ordi- 
nances not  neglected  by  our  statute  law(60)* 

(48)  D.  18.  6.  19.  (49)  D.  18.  til.  %  3,  and  6. 

(50)  With  the  price  of  commodities,  our  laws  however 
have  meddled  very  sparingly,  nor  am  I  so  little  acquainted 
with  writers  on  political  economy,  not  to  be  attached  to 
those  who  condemn  forcing  by  bounties,  or  curbing  by  pro- 
hibitions ;  yet  though  the  doctrine  in  general  may  be  true, 
that  the  market  should  always  be  left  to  find  its  own  level, 
yet  I  will  not  say  that  they  are  never  to  bow  to  circunk- 
stances;  I  will  not  say,  t^at  when  a  neighbouring  natidn 
fixed    an    ultimatum    to   the  price  of  provisions,  they  might 
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It  is  under  this  head  that  the  civil  law  consi- 
ders those  restraints  on  purchase,  which,  in  com- 
pliance with  the  mode  of  our  law,  I  arranged  un- 
der Title  by  Alienation.  Thus  the  prohibition  as 
to  things  sacred  and  public,  to  estates  under 
substitution  or  entail,  to  the  fundus  dotalis^  and 
as  to  alien  purchasers,  are  enumerated  under  this 
contract  in  the  Pandects  and  Code;  and  the 
conveying(61)  of  arms  and  contraband  goods 
to  enemies,  is  also  specially  prohibited  in  the 
latter. 

Though  the  civil  law  was  minute  in  its  regula- 
tions of  trade,  it  did  not  pay  honour  to  the 
commercial  system,  as  appears  from  Code  lib.  4. 
tit.    63.    de  commerciis    et  tnercatoribus.      In    its 

not  have  been  for  the  monent  wise ;  nor  woald  I  venture 
to  pronounce  that  a  temporary  legal  restraint  or  ultimatum 
to  the  price  of  lands  in  this  kingdom,  vis.  that  it  should 
never  exceed  a  certain  proportion  of  the  profits  of  the 
ground,  and  thereby  give  to  the  terre-tenant  the  encourage- 
ment which  political  economy  requires,  would  be  altogether 
a  wild  idea.  But  perhaps  it  is  too  adventurous  for  laws  to 
meddle  with  that  which  time  and  reason,  and  the  real  inte- 
rest of  the  head  landlord  will  probably  cure,  unless  the  igt 
norant  impatience  of  the  tenant  prevent  it 

(61)  Dig.  18.  1.  34.  1  and  2. 

Code  4.  51.  7.  Holland,  in  the  excess  of  commercial 
avidity,  while  it  embraced  with  eagerness  most  of  the  pro- 
visions of  the  Roman  law,  rejected  this ;  and  the  Dutch,  at 
the  siege  of  their  own  towns,  have  legally  supplied  the 
enemy  with  ammunition.     Groenweg.  de  legibus  abrogatia. 
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third  section  it .  is  said,  nobiliores  natcUibus  et  ho* 
norum  luce  conspicuos^  et  patrimonio  ditioresj  mer* 
cinumium  exercere  prohibemusy  ut  inter  plebeios  et 
negociatares  facUius  sit  emendi  vendendive  commer" 
cium.  Unless  perhaps  it  be  said,  that  this  was  to 
prevent  the  smaller  traders  from  being  over- 
powered. A  comparison  between  the  contract  of 
exchange,  and  the  contract  of  sale,  will  elucidate 
the  meaning  of  contract  by  consent  in  the  Ro- 
man law.  £xchange  was  not  perfected  by  bare 
consent,  actual  permutation  must  take  place  before 
the  contract  was  perfect,  from  an  agreement  to 
exchange  no  action  arose,  nor  could  the  risk  be 
transferred  from  one  to  another  before  actual 
permutation,  so  that  the  distinction  between  these 
contracts  was  far  from  being  nominal. 

Under  the  head  of  exchange(52),  or  commuta- 
tion, Wood  drags  in  money,  exchange,  and  bank- 
ing. Bankers  there  were  at  Rome  called  NummU" 
larii  et  Argentariij  but  how  far  they  resembled 
modern  bankers  it  would  not  be  easy  to  ascertain. 
They  seem  to  have  been  also  notaries  public,  and 
with  them  mortgages  and  other  transfers  of  pro* 
perty  were  registered.  As  to  bills  of  exchange, 
they  are  generally  held  to  be  of  modern  inven- 
tion; and  Mr.  Blackstone  traces  the  origin  of 
paper  credit  to    China,  about   the   thirteenth   cen*' 

(52)  AyiifTe  seems  to  conceive  that  a  transaction  men- 
tioned Dig.  14.  b.  16.  resembled  a  son's  drawing  a  bill  upon 
his  father. 
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tury;   cambium  exchange  comes  froai   an   obsolete 
word  cam  bio  permute. 

Contract  of  hiring,'] — The  civil  law  always  af- 
fecting extreme  accuracy  in  treating  of  contracts^ 
labours  to  draw  exact  limits  between  the  contract 
of  hiring,  and  the  contract  of  sale :  the  boundary 
may  be  sometimes  nice,  and  the  distinction  neces- 
sary :  they  agree  in  this,  that  as  the  former  con- 
tract is  complete  by  settling  the  price^  so  is  the 
latter  by  fixing  the  hire;  and  the  hirer  or  con- 
ductor is  immediately  entitled  to  his  action  con- 
ductij  as  the  locator  or  letter  to  hire  is  to  his  actio 
locati.  They  agree  also  in  not  requiring  any 
solemn  form  of  words,  in  the  contract  l)eing  reci-  ' 
procal,  and  in  the  price  or  hire  not  being  payable 
if  eviction  in  limine:  they  differ  in  this,  that  in 
bargain  and  sale,  the  contingent  hazard  falls  on 
the  buyer;  in  hiring  and  letting  to  hire  on  the 
letter  or  locator,  unless  the  contrary  be  agreed  on, 
or  the  hirer  be  in  fault. 

Hiring  might  be  either  hiring  of  property,  as 
of  land  or  cattle,  or  hiring  of  labour  or  skill ;  of 
\he  labour  of  a  workman  or  skill  of  a  physician : 
of  the  hire  of  immoveable  property,  we  have 
treated  under  the  head  of  Leases;  of  the  hire  of 
moveables  I  shall  here  treat  as  far  as  respects  the 
care  and  diligence  required  in  the  hirer.  The 
diligence  and  care  to  be  used,  according  to  Sir 
W.  Jones,  was  ordinary  diligence,  such  as  a  pru- 
dent man  would  use  about  his  own  property.  If 
a  horse  was  hired,  it  was  to  be  rode  and  used  as 
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a  roan  of  common  discretion  would  use  his  own 
horse.  If  furniture  was  to  be  hired,  no  damage 
was  to  be  reimbursed  but  what  arose  from  the 
want  of  ordinary  care,  either  in  the  hirer  or  his 
servants(d3),  and  for  the  last  the  master  was  not 
always  answerable.  But  for  the  minutiae  of  this 
learning  I  must  refer  the  reader  to  the  2d  title  of 
the  19tb  book  of  the  digests,  locati  conductiy  and 
particularly  to  the  eleventh  section,  which  begins 
videamus  an  et  servorum  culpam  preestare  conductor 
debeaij  and  instances  in  cases  of  fire,  &c. 

The  hire  of  labour  locatio  operis^  is,  by  Sir  W. 
Jones,  divided  into  two  branches,  yactenrfi  et  mer- 
cium  vehendarum :  through  them  both.  Sir  W. 
Jones  insists  that  the  same  principle  prevails ;  that 
ordinary,  and  not  the  most  exact  care  and  dili- 
gence is  requisite.  Thus  the  inn-keeper  repels  the 
presumption  of  knavery  or  default,  by  proving 
that  he  took  ordinary  care,  or  that  the  force 
which  occasioned  damage  to  the  goods  was  irre- 
sistible, though  he  is  liable  prima  facie  for  all 
goods  of  his  guest  stolen  or  lost  by  the  negligence 
of  him  or  his  servants ;  and  the  carrier  for  hire, 
(though  his  being  made  liable  for  the  value  in 
case  he  be  robbed,  seems  to  be  a  contradiction   to 

(53)  Here  again  Sir  W.  Jones  has  shewn,  not  only  that 
this  was  the  doctrine  of  the  civil  law,  notwithstanding  some 
mistaken  passages,  but  that  our  law  agrees,  and  that  both 
agree  with  the  laws  of  the  wisest  nations,  even  of  the  Per- 
sians, Turks,  &/C. 
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the  rule,  as  that  seems  to  be  inevitable  accident), 
has  been  laboriously  argued  by  the  same  learned 
author  to  be  within  the  same  rule ;  for,  -says  he, 
this  is  only  an  exception  introduced  by  the  great 
maxims  of  policy  and  good  government,  lest  con- 
federacies should  be  formed  between  carriers  and 
banditti ;  so  that  the  loss  is  not  considered  as 
being  of  necessity,  or  always  owing  to  inevitable 
accident(54.) 

Thus  far  I  have  implicitly  followed  Sir  W. 
Jones,  but  delightful  as  his  attempt  to  harmo- 
nize the  opinions  of  all  civilized  nations  on  the 
subject  of  bailment  is,  some  may  be  startled  by  its 
application  to  the  labour  and  skill  of  men  in  the 
learned  professions;  to  say  that  from  the  lawyer 
or  the  physician(o5),  ordinary  care    and  diligence 

(54)  Sir  W.  Jones  thinks,  that  in  the  rule  concerning  a 
common  carrier,  viz.  that  nothing  can  excuse  him  but  the 
act  of  God,  or  of  the  king's  enemies,  in  the  place  of  the 
first  exception,  it  would  be  more  proper,  as  well  as  more 
decent,  to  substitute  inevitable  accident. 

(55)  Gentlemen  of  these  faculties,  though  they  might  be 
expected  to  be  termed  locaiores,  in  speaking  of  this  contract 
are  called  conductores,  i.  e.  they  were  considered  as  hirers 
of  the  work  to  be  done,  operis  faciendi,  though  in  their  turn 
they  located  or  hired  out  their  pains  and  skill.  The  Roman 
law,  though  it  brought  the  labour  of  these  professions  under 
the  head  of  this  contract,  was  anxious  to  distinguish  that  of 
the  lawyer,  by  saying,  it  was  not  merces,  but  honorarium 
quiddam,  not  price  but  reward;  a  distinction  much  more 
justly  claimed    by  the  modern    lawyer,  who  cannot  bring  an 
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only  are  requisite,  and  that  they  are  not  respoil' 
sibie  for  deficiency  in  the  most  exact  attention  to 
the  aflfairs  of  the  client  or  disease  of  the  patient, 
or  at  least  that  the  omissions  for  which  they  could 
veniam  dare  to  themselxes,  they  would  have  a> 
claim  vicissim  petere  from  others,  may  not  be 
perfectly  reconcileable  to  common  opinion.  A 
surgeon  has  been  made  liable  in  damages  for  de- 
viation from  common  practice,  and  an  attorney 
for  omissions  seemingly  pardonable. 

I  believe,  however,  it  will  be  found  that  his 
principle,  well  examined,  is  right,  and  that 
nothing  but  the  want  of  common  ordinary  rea- 
sonable  diligence,   could   affect    the    pocket  of  the 

action  for  his  feea :  for  Antoninus  Pius  ordained  juris  stU' 
diosos,  qui  solaria  petehant  hmc  exigwe  posse ^  Dig.  lib.  50, 
tit.  13.  In  the  same  title  is  ascertained  what  shall  be 
deemed  the  liberal  arts,  among  which  medicine  is  ranged^^ 
medicorum  eadem  causa  qua  professorum,  nisi  quod  justior^ 
cum  hi  salutis  hominum  illi  studiorum  curam  agant.  The 
contempt  for  these  professions  in  France  did  not  originate 
with  the  civil  law. 

It  lippears  from  Tacitus,  that  in  the  reign  of  Claudius' 
Cesar,  the  bar  was  dishonoured  by  astonishing  perfidy  afler 
the  receipt  of  immoderate  donations;  a  great  clamour  wa^b 
raised,  and  the  enforcement  of  the  Cincian  law  loudly  called 
for,  by  which  it  had  been  of  old  provided,  ne  quis  oh  orant 
dum  cemsam  pecuniam  danumve  aecipiat.  It  was  complained 
inimidtvas,  odia  4*  injurias  foveri,  ut  quamodo  vis  morboruni^ 
prmtia  medetttibus  sic  fori  tabes  pecuniam  advocatis  ferat ;  th^ 
result  was,  that  the  Emperor  fixed  the  highest  fee  of  an 
advocate  at  dena  sestertia,  about  801.  14b.  of  our  money. 
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practitioner  through  the  medium  of  a  verdict, 
however  it  might  through  the  medium  of  his 
character(66).  Yet  to  support  his  general  prin- 
ciple, he  has  combated  not  only  with  a  great 
modern  opinion,  but  witti  that  of  one  very  cele- 
brated in  his  time,  the  Roman  Caius,  who  says, 
Qualem  diligeniissimus  pater  familias  suis  rebus 
adhibeL  This  authority  the  ingenious  judge  op- 
poses by  stating  the  energetic  temper  of  Caius, 
(whom  Justinian  in  his  Institutes  usually  follows) 
who  was  fond  of  superlatives,  while  his  meaning 
was  much  weaker  than  his  words,  a  liberty  which 
few  would  venture  to  take  to  change  the  words 
of  an  opinion,  from  knowledge  of  the  impetuosity 
of  its  framer. 

Under  the  contract  of  hiring,  the  -  consideration 
of  interest  is  naturally  introduced.  The  thirty- 
second  title  of  the  fourth  book  of  the  Code  treats 
de  usurisj  in  its  27th  section,'  fixes  the  rates  of 
interest  demandable  by  various  persons.  Great 
and  illustrious  persons  could  only  demand  four 
per  cent.'  legalised  traders  might  demand  eight, 
but  pecunia  trajectitia,  or  money  lent  on  '  bot- 
tomry,   might    bear    ceniesimee  usurce^   or    twelve 

(56)  In  fact  this  principle  does  not  differ  from  the  com- 
mon sentiment,  for  ordinary  diligence  in  this  case  means  a 
degree  adequate  to  the  performance  of  the  undertaking. 
Lord  Holt  and  Mr.  J.  Blackstone  make  no  distinction  be- 
tween a  commodatum  and  a  locatio,  in  speaking  of  this 
contract.     Inst.  lib.  3.  tit.  26.  Custocfiam,  6lc, 
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per  cent,  interest,  which  was  the  highest  rate  al*- 
lowed  at  Rome(67).  In  ordinary  cases  six  per  cent* 
was  the  legal  rate,  and  to  exceed  this,  or  make  an 
usurious  contract,  was  severely  punishable,  posi- 
tively by  mulcts,  negatively  by  incapacities.  I 
have  observed  that  a  usurer  eould  not  even  n^ake  a 
testament. 

Mr.  Gibbon  says,  that  Justinian  does  not  deign 
to  treat  of  interest  in  the  Institutes*  But  in  the 
Code  and  Pandects,  many  rules  respecting  it  are 
given,  among  which  two  of  the  most  notable  are, 
that  interest  shall  never  exceed  the  principal,  and 
that  interest  shall  not  be  given  upon  interest.  Iq 
the  times  of  the  Republic,  no  interest  could  be 
demanded  except  by  special  agreement.  The 
Emperors  gave  it  on  all  contracts,  bona  fdei^  and 
also  on  legacies  and  trusts :  interest  was  not 
esteemed  by  the  civil  law  a  natural  produce,  but 
given  only  to  recompense  delay  of  payment,  and 
]f»the   cause  were  in  its  own  nature  unproductive, 


(67)  .Mr.  Gibbon  seems  to  agree  witb  roe  in  thinkings 
that  twelve  per  cent,  was  |the  highest  interest  allowed  in 
any  case  in  the  times  of  the  emperors.  Woo4  and  others 
represent  interest  on  bottomry  as  unlimited  as  the  risque. 
The  Roman  method  of  computing  interest  has  heen  per- 
fectly explained  by  Mr.  Blackstone  m  a  note  to  Book  S. 
ch.  30.  the  principal  was  supposed  to  consist  of  one  hundred 
partSy  if  the  amount  of  one  of  these  parts  waf  paid  monthly, 
it  was  ceniesinuB  usura,  or  twelve  per  cent. 

Vol.  I.  48 
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it  was  not  given  before  demand  in  a  court  of  jus- 
tice (68). 

Societas.} — Partnership  with  the  Romans  was 
either  in  some  particular  thing  or  subject,  or  in 
joint  labour  and  its  profit,  or  in  goods  advanced 
by  one,  and  labour  or  work  by  the  other,  or  in  the 
whole  property  of  the  parties ;  in  the  latter  case, 
any  new  acquisition  by  inheritance  or  gift,  sub- 
sequent to  the  contract  of  partnership,  did  not 
come  into  the  common  stock. 

(58)  So  with  US  upon  bonds,  no  interest  beyond  the 
penalty,  and  interest  not  allowed  upon  interest,  with  some 
q>ecia]  exceptions.  When  the  reader  finds  a  title  in  the 
Digests,  another  in  the  Code,  and  a  third  in  the  NoTel 
Constitutions,  de  nautico  f<snore,  he  might  expect  much  io- 
formation  upon  bottomry  and  insurance.  But  the  titles  are 
short,  and  the  inCormatioa  brief  and  general.  They  tell 
Kttfe  more  than  that  the  creditor  on  bottomry  shall,  on 
account  of  the  risque,  be  entitled  ta  extraordinary  interest, 
determine  the  commencement  and*  duration  of  the  risque, 
and  illustrate  the  general  doctrine  by  one  or  two  examples. 
In  modern  commentators  on  the  civil  law.  and  not  in  the 
text  of  the  civil  law  itself,  we  are  to  h>ok  for  information 
on  these  important  subjects.  From  these,  Itearned  judges-, 
and  Lord  Mansfield  particularly,  derived  much  of  that  copi^ 
ous  information  which  they  have  transferred  into  our  law, 
which  transfusion,  illustrated  by  reporters,  and  by  Molloy, 
Beawes,  Wesket,  Parke,  and  Miller,  may,  unless  when  very 
qieciaT  eases  arise,  save  the  trouble  of  much  fiirther  search. 
However,  within  modern  experience,  causes  have  occurred, 
in  which  a  search  into  the  modern  voluminous  works  of 
foreign  commentators,  has  repaid  the  pains. 
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The  view  which  the  Institutes  take  of  this  sub- 
ject (for  thej  do  not  here  treat  of  partnership  in 
lands,  which  has  been  spoken  of  above  in  the 
chapter  of  Joint-tenancy)  is  quadruple. 

First.     Of  the  shares  of  profits  or  loss. 

Secondly.     How  partnerships  were  dissolved. 

Thirdly.     The  diligence   and    care    requisite    in 
partners. 

Fourthly.     What  actions  lie  ultimately  between 
them. 

If  no  express  agrieement  had  been  made,  the 
loss  was  to  be  equally  borne,  and  the  profit 
equally  divided,  or  rather  in  proportion  to  the 
shares  advanced  by  each  contributor.  Much  con- 
troversy had  .existed  among  the  Roman  lawyers, 
whether  a  special  agreement,  that  one  partner 
should  receive  two-thirds  of  the  profit,  and  bear 
but  a  third,  or  perhaps  no  part  of  the  loss,  should 
be  valid ;  Mucins  supported  the  negative,  Sulpi- 
cious  the  affirmative :  the  opinion  of  the  latter, 
supported  by  the  reflection  that  the  labour  of  the 
one  may  be  as  important  as  the  money  of  the 
other,  ultimately  prevailed ;  if  one  partner  gained 
by  means  of  the  common  stock,  the  profit  must 
be  divided  of  course ;  but  if  any  gain  accrued,  or 
loss  fell  upon  him  in  consequence  of  transactions 
unconnected  with  the  partnership,  he  alone  was 
concerned(59) ;  each  party  was  entitled,  out  of 
the  common   stock,  to  reasonable  maintenance  for 

(59)  D.  17.  2.  59.   1. 
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his  family;  but  to  no  allowance  for  expenses  oc- 
cured  by  gambling  or  other  Tices(60).  Partner- 
ship \vas  implied,  if  men  lived  together  and  acted 
as  joint  traders,  or  if  a  payment  was  made  by  one 
in   the   name  of  the  partnership(6i). 

Partnership  was  dissolved  by  death  of  one  of  the 
partners,  if  there  were  ever  so  many ;  the  part- 
nership itself  could  not  be  made  to  descend  on 
heirs(62),  but  the  partnership  covenants  might; 
the  profits  passed  to  the  heir,  though  the  partner- 
ship did  not(63).  This  contract  was  also  dissolved 
by  any  one  partner  renouncing  the  society,  but 
if  he  did  this  from  a  fraudulent  motive,  or  secret 
view  of  screening  his  own  property  from  fair 
debts,  he  was  counteracted  by  the  providence  of 
the  law. 

Accomplishment  of  the  purposes  of  a  special 
dud  limited  partnership,  confiscation,  insolvency, 
bankruptcy  terminated  this  union  ;  but  .  covinous 
attempts  to  defeat  creditors  were  opposed   by   or-« 

(60)  D.  17.  2.  62.  16.  10. 

(61)  With  us,  sale  by  one  partner  is  sale  by  all;  payment 
to  one  is  payment  to  all;  dealing  with  one  generally  in 
matters  concerning  their  joint  trade,  charges  all ;  but  a  fi, 
fa.  against  one  for  his  separate  debt,  does  not  affect  the 
partner. 

(62)  D.  17.  2.  69, 

(63)  With  as  there  is  no  survivorship  among  partners  in 
trade  and  merchandize;  if  of  two  partners  one  dies,  a 
creditor  may  charge  the   other  with  the  whole. 
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dinances  not  unlike  our  statutes  to  prevent  fraudu-- 
lent  aiienations(64). 

The   partner   was   obliged  to  observe    only   the 
same  ordinary  care  and  diligence  in  the  affairs  of 
the  partnership(65)9  which    be  observed    in  keep- 
ing   his    own    private    property.      Inst.  lib.   3.  tit. 
26.  sec.  9. 

The  action  given  to  the  partner  was  the  action 
pro  socio,  which  was  directed  on  both  sides(66)  ; 
this  action  lay,  if  a  partner  had  converted  any 
part  of  the  common  stock  to  his  own  use(67), 
or  received  too  great  a  dividend ;  so  if  he  had 
sustained  damage  on  account  of  the  partnership, 
or  laid  out  money  on  the  common  stock(68) ; 
so  he  might  recover  against  the  heir  of  a  partner 
for  the  fraud  or  negligence  of  the  person  so  re- 
presented. 

Mandatum(69). — ^This  contract  includes  autho- 
rities,   and   the    powers   of    factors    and   attornies 

(64)  Id  these  countries,  dissolution  of  the  partnership, 
publicly  known,  will  prevent  one  from  being  affected  by 
subsequent  contracts  made  by  the  others,  but  does  not  invali- 
date  previous  demands  against  the  joint  stock. 

(65)  See  Dig.  lib.  42.  tit.  P.  which  is  qua  in  fraudem 
creditarum  facta  sunt  restituantur. 

(66)  By  direct,  was  meant  a  legal  in  contradiction  to  an 
equitable  suit,  which  latter  was  called  Utilis  Actio. 

(67)  Dig.  22.  I.  1.  1. 

(68)  Dig.  17.  2.  52.  4.  and  17.  2.  38.  1. 

(69)  See  lib.  3.    Inst.  tit.  27. 
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where  ihey  acted  gratuitously,  and  also  bailments 
of  property  to  be  conveyed  from  place  to  place 
without  reward(70);  for  it  was  essential  to  this 
contract  that  it  should  be  gratuitous,  since  if  the 
thing  was  done  for  reward,  it  became  the  con- 
tract of  location  and  conduction  ;  hence,  Jones  pre- 
fers the  word  mandate  to  commission,  because  Com- 
mission generally  includes  hire. 

The  civil  law  distinguished  mandates  into  those 
given  for  the  sake  of  the  mandator  or  mandatory, 
or  both,  or  of  a  stranger  jointly  with  either,  or 
singly  by  himself;  if  the  mandate  was  given 
simply  for  the  sake  of  the  mandatory,  it  was 
rather  advice  than  contract,  and  not  the  subject  of 
an  action,  unless  it  was  fraudulently  intended, 
and  then  the  adviser  was  answerable.— D.  50.  17. 
47. 

If  the  mandate  was  contrary  to  good  morals,  it 

(70)  The  celebrated  case  'of  Coggs  and  Bernard,  was  of 
a  mandatum.  The  mandatory  there  undertook  to  carry 
brandy  from  one  place  to  another,  and  in  the  carriage  he 
managed  it  so  negligently,  that  one  of  the  pipes  was  staved ; 
it  was  decided  that  he  was  responsible,  though  the  defendant 
resisted  on  the  ground  that  he  had  not  undertaken  to  carry 
it  safely  and  securely,  because  this  was  implied  as  far  as 
ordinary  care;  and  thus,  says  Sir  W.  Jones,  a  case  which 
the  first  elements  of  the  Roman  law  have  so  fully  decided, 
that  no  court  of  judicature  on  the  continent  would  suffer  it 
to  be  debated,  was  thought  in  England  to  deserve  very  seri- 
ous consideration.     2  Lord  Raymond,  009. 
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was   not   obligatory,   as*  to   commit    theft    or   any 
other  crime(71). 

The  mandatory  was  not  to  exceed  the  bounds 
of  his  commission  or  authority,  but  the  commis- 
sion need  not  be  observed  ad  unguem,  it  was 
sufficient  if  the  probable  mind  -and  intention  of 
the  mandator  was  pursued.  The  diligence  re- 
quired of  him  was  ordinary  diligence,  adequate, 
however,  to  the  performance  he  undertook,  un- 
less  by  special  convention  he  undertook  for  more, 
or  by  voluntary  offer  had  prevented  another  who 
might  have  been  more  diligent  from  being  em- 
ployed(72) ;  inevitable  accident  therefore  excused, 
or  violence,  such  as  force  and  robbery,  unless 
the  party  had  unnecessarily  exposed  himself  to 
that  danger(73). 

A  mandate  became  null  by  being  revoked  dum 
res  Integra  sitj  before  any  act  had  been  done  in 
consequence  of  it ;  so  it  did  by  the  death  of 
either  party  while  it  continued  entire,  unless  the 
thing  to  be  performed  was  to  be  done  after  man- 

(71  Contra  bonos  raores  in  the  canon  law;,  meant  only 
acts  mala  in  se,  not  mala  piohibita.  The  civil  law  included 
both  in  this  phrase. 

(72)  Coggs  and  Bernard.     2  Lord  Raymond^  909. 

(73)  A.  had  undertaken  as  a  friend  to  bring  money  from 
the  country  to  town :  on  his  arrival  at  night,  instead  of 
lodging  the  money  at  his  own  house,  he  walked  in  the 
streets  with  the  money  about  his  person,  and  was  robbed; 
such  a  case,  not    many  years  since,  came    before  a  jury   in 

'  Ireland,  who  gave  the  bailor  a  verdict  against  A. 
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dator's  death(74j.  Every  one  was  at  liberty  to  re- 
fuse such  a  commission,  as  he  would  refuse  a  de- 
posit ;  but  if  he  once  undertook  it,  he  must  either 
perform  it,  or  renounce  as  soon  as  possible ;  for  if 
he  failed  in  his  promise,  or  his  renunciation  was  so 
late  as  to  prevent  the  business  from  being  pro- 
perly executed,  he  was  liable  to  an  action,  as  he 
was  if  any  damage  ensued  by  the  non-perform- 
ance of  a  promise  to  become  a  depositary.  We 
have  now  done  with  nominate  contracts,  and 
shall  proceed  to  those  which  did  not  come  under 
any  of  these  specific  classes,  but  were  called  by 
the  name  of  innominate,  for  reasons  which  have 
been  or  shall  be  mentioned. 

INNOMINATE  CONTRACTS. 

Contracts  which  arose  from  the  express  agree- 
ment of  the  parties  (for  supposed  agreements  pro- 
duced merely  by  implication,  were  but  quasi  con- 
tracts) but  to  which  agreements  no  specific  name 
was  given  by  the  law,  were  therefore  called  in- 
nominate. These  were  such  in  which  the  com- 
pensation for  the  use  of  a  thing,  or  for  labour  and 
attention,  was  not  pecuniary;  but  either,  1.  the 
reciprocal  use,  or  the  gift  of  some  other  thing, 
which  class  was  vulgarly  called  Do  ut  Des;  or 
2.  work  and  pains  reciprocally  undertaken,  vul- 
garly called    Facio  ut   Facias;  or    3.   the   use  or 

(74)  D.  17.  1.  12. 
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gift  of  another  thing  in  consideration  of  care»  or 
labour,  and  conversely,  i.  e.  do  ut  facias^  and 
facio  ut  des.  They  were  ranked  into  classes, 
therefore,  by  the  considerations,  by  the  thing 
given  or  done  to  induce  the  obligation  ;  the  rea- 
son is  evident,  because  as  their  classes  or  divisions 
could  not,  like  those  of  nominate  contracts,  be 
descriptive  of  the  ways  in  which  they  were  form- 
ed, (inasmuch  as  these  ways  might  be  infinite), 
there  was  no  other  method  of  arrangement  but 
by  the  considerations  which  produced  them. 

To  illustrate  the  nature  of  these  contracts  still 
further,  let  us  take  the  instance  of  exchange. 
A.  lends  his  horse  to  B.  to  work  in  the  field  of  B. 
on  condition  of  having  the  labour  of  B.'s  horse 
in  his  own,  this  is  in  the  class  of  do  ut  des;  it 
is  not  a  mutuum^  the  horse  being  an  amimal  in- 
tended only  for  use,  not  for  consumption ;  it  is 
not  a  commodatum^  for  there  is  a  compensation ; 
it  is  not  a  locoiio^  for  that  compensation  is  not 
pecuniary ;  it  is  then  the  innominate  contract, 
ranked  from  its  consideration  under  the  class  of  do 
ut,  des;  for  as  ten  thousand  different  instances 
may  be  imagined  of  these  double  bailments,  they 
are  not  included  under  any  nominate  contract(75)  : 

(75)  It  is  not  meant,  that  these  considerations  are  not 
foand  in  nominate  contracts:  the  instances  which  Mr. 
Blackstone  gives  of  them,  are  of  nominate  contracts.  In 
the  contract  of  sale,  the  consideration  is,  do  ut  des :  in  the 
contract  of  hiring  out  personal  labour,  it  is  facio  ut  des ;  but 
the   thing  giren  then  is  mopey,  and  there  was  no  occasion 
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if  a  mason  or  a  carpenter  are  each  of  them  about 
to  build  a  house,  and  agree  that  one  should  finish 
the  mason  work,  the  other  the  wood  work,  in 
their  respective  buildings,  it  is  classed  under  facto 
ut  facias ;  if  a  man  contracted  to  give  a  parcel 
of  plate  or  books,  in  consideration  of  another 
manumitting  a  slave,  it  was  do  ut  facias;  if  a 
carpenter  undertook  to  build  a  house  for  a  mason, 
on  condition  that  the  latter  should  give  him  not 
money,  but  a  great  quantity  of  mortar  or  brick, 
or  other  building  materials,  fecit  ut  daret  alter. 

As  the  infinite  variety  of  agreements  which 
might  thus  arise  among  men  could  not  be  fore- 
seen or  provided  for,  as  settled  specific  forms  of 
actions  could  not  be  previously  prepared  appli- 
cable to  every  case,  the  violation  of  an  innomi- 
nate contract  was  to  be  remedied  by  an  action 
ex  prtescriptis  verbis^  formed  in  language  appli- 
cable to  the  particular  circumstances,  and  called 
also  actio  in  factum,  or  on  the  case(76). 

The  same  vigilance  and  care  was  requisite  in 
innominate  contracts,  as  in  nominate,  according 
to  the  case. 

QUASI  CONTRACTS. 

Obligations  quasi  ex  contractu(77),  called  also 
improper  contracts,   arose  by  implication  from  cir- 

in  describing  them  to  introduce  the  considerations,  thej 
ha?ing  specific  names;  bat  in  innominate  contracts,  iker% 
is  no  other  mode  of  description  possible. 

(76)  From   simiiar   causes  oar   action  on   the   case   came 
into  ose. 

(77)  Familiar  to  us  under  the  name  of  implied    contracts^ 
or  assumpsits. 
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cumstances  without  express  or  direct  agreement ; 
the  first  noticed  by  the  Institute  was  ex  negotio- 
rumgestione,  when  one  person  assumed  the  care 
of  the  affairs  of  another  without  mandate  in  his 
absence,  and  without  his  knowledge.  The  ab- 
sent person  was  obKged  to  approve  of  what  was 
well  done,  to  indemnify  the  agent  to  execute  his 
promise,  and  reimburse  his  expenses,  if  the  un- 
dertaking was  necessary ;  if  the  undertaking 
was  unnecessary,  any  loss  fell  upon  the  busy 
intermeddler(78),  who  at  all  events,  as  he  in- 
terposed his  services  without  being  asked,  was 
obliged   to  use   the  most  exact  diligence. 

The  next  was  tuteUs  administration  by  which 
the  tutor  was  impliedly  bound,  though  there  was 
no  express  agreement  between  him  and   the  pupil. 

The  obligations  of  joint-tenants  to  consent  to 
partition,  and  of  the  heir  to  pay  a  legacy,  were 
especially  enumerated  among  quasi  contracts.  But 
the  obligation  to  repay  money,  which  had  been 
paid  by  mistake,  or  in  error,  which  gave  right  to 
the  action  called  condictio  indebiti(79)n  is  much 
the  most  conspicuous  in  this  chapter  of  the  In- 
stitutes. 

(78)  Dig.  50.  17.  36.  Qaere  in  these  countries^  if  a 
man,  without  any  order,  intermeddle  with  the  affairs  of 
another,  though  to  his  advantage,  could  he  have  an  action 
for  his  costs  1  I  have  known  the  case  warmly  contested  in 
a  court  of  justice,   but   it  did  not  come  to   a  decision. 

(79)  Answering  to  our  action  for  money  had  and  rie- 
ceived. 


388  OP  1'HE  RIGHTS  [Book  II. 

The  lastilutea  having  treated  of  the  several 
species  of  contracts,  teroiinate  the  third  book, 
with  an  account  of  the  persons  through  whom 
obligations  might  be  contracted,  aod  the  manner 
in  which  they  might  be  dissolved.  But  they 
dwell  merely  on  the  rights  accruing  to  the  father 
or  master,  from  the  contract  of  the  son  or  the 
slave,  and  do  not  mention  any  counter  obliga- 
tion which  could  fall  upon  him  through  their 
contracts.  In  fact  none  could,  any  more  than 
from  the  contracts  of  the  wife;  their  contracts 
did  not  bind  him,  nor  their  promises,  but  pro- 
mises   to    (hem    resulted  to   him(80}. 

Obligations,  whether  arising  from  proper  or 
improper  contracts,  might  be  dissolved  by  ways 
infinite  in  number,  e.  g.  exceptione,  testamento, 
pacto,  sententia,  jurejurando,  tempore,  by  plea 
in  bar,  by  bequest,  by  release  or  counter  bargain, 
by  decree,  by  absolving  oath,  by  length  of  time. 
"the  Institutes,  however,  treat  only  of  such  solu- 
tions as  arise  by  mere  operation  of  law,  and 
among  them  select  only  the  most  remarkable : 
these  were  by  payment ;  by  acceptilation,  which 
was  a  release  without  payment,  where  the  credilor 
in   solemn    form    of  words   admitted   the    payment 

ibt  which   in  fact   he  had   never  received ; 

2tion,   which    was  changing   the  nature  of 

Whatever  tbe  wife  earns  during  coverture  belongs 
lusband.  Salk.  114.  the  case  of  the  slave  cannot 
th   us,  and  of  the  son  is  quite  dissimilar. 
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the  debt,  as  from  a  book  debt  to  a  boad  debt, 
or  changing  the  person  of  the  debtor ;  mutuo  con- 
sensUj  when  ail  the  parties  by  agreement  receded 
from  an  obligation  not  yet  completed ;  this  was 
peculiar  to  contracts  by  consent,  or  those  called, 
as  above,  consensual.  To  these  we  must  add 
some  other  remarkable  modes,  viz.  legal  tender, 
called  oblaiio;  compensation  which  answered  to 
our  set  off(81);  and  confusioj  when  the  obliga- 
tion of  the  debtor  and  right  of  the  creditor  united 
in  the  same  person. 

I  shall  conclude  with  one  or  two  general  rules 
applicable  to  all  contracts. 

All  parts  of  the  contract  ought  to  be  explained 
the  one  by  the  other,  and  regard  had  to  the  pre- 
amble of  it(82). 

The  intention  ought  to  be  followed  rather  than 
the  words,  and  senseless  words  were  to  be  re- 
jected(83). 

The  interpretation  of  the  contract  ought  to  lean 
in  favour  of  the  obligor(84). 

In  all  contracts,  where  no  day  of  performance  is 
added,  the  performance  ought  to  be  immediate- 
Ij(86). 


^     ' 


(81)  As  with  us,  the  debts  set  off  must  have  been  of  the 
same  kind,  or  due  in  the  same  right;  and  set  offs  could  be 
only  in  contracts,  not  in  torts. 

(82)  D.  46.  1.  134.  1. 

(83)  D.  60.  17.  32  &  W.  and  73.  3. 

(84)  D.  46.  I.  38.  18.  (85)  D.  50.  17.  4. 


390  OF  THE  RIGHTS  [Book  II. 

He  that  is  to  pay,  or  deliver,  is  in  no  delay 
till  after  the  last  moment  of  the  term  appoin^t- 
cd(86). 

Contracts  are  to  be  adjudged  according  to  the 
law  of  the  place  where  the  contracts  were 
made  (87). 

I  have  now  completed  my  intention  of  giving 
a  cursory  view  of  the  civil  law,  as  treating  of 
the  rights  of  persons  and  of  things.  In  the  next 
book    I    shall   proceed  to  consider  public  and   pri« 

(66)  Inst.  3.  16.  2. 

(87)  This  rule  is  not  directly  taken  from  the  Roman  law, 
which,  it  has  been  justly  said,  enjoying  uni?ersal  empire, 
had  no  occasion  to  provide  for  the  case,  but  it  has  been 
extracted  collaterally  from  that  system  by  great  and  ingeni- 
ous writers,  and  particularly  by  Huberus,  who  is  above  all 
others  on  this  subject  to  be  recommended  to  the  reader's 
perusal,  and  not  merely  to  the  theoretic  reader,  but  to  the 
man  actually  engaged  in  practice.  In  a  mercantile  nation, 
cases  governed  by  this  rule  must  daily  occur. 

To  this  general  rule  there  are  some  exceptions : 

First.  If  the  parties  in  making  the  contract  regarded  the 
law  of  another  country. 

Secondly.  According  to  Huberus  &nd  others,  if  it  violates 
the  rights  of  persons  not  parties  to  it ;  as  the  marriage  of  a 
minor  abroad,  with  a  view  of  avoiding  a  statute  at  home. 

Thirdly.     It  does  not  apply  to  immoveable  property. 

Contracts  in  which  aliens  are  concerned,  are  between 
alien  and  citizen,  or  between  two  aliens,  and  may  have  been 
made  here  or  abroad;  in  all  such  cases,  I  conceive,  the 
cause  of  action  being  transitory,,  suit  may  be  brought  abroad 
or  here. 
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vate  wrongs,  and  their  remedies.  Before  I  con* 
elude,  let  me  again  remind  the  reader  of  what 
has  been  said  in  the  preface,  that  my  object  has 
not  been  to  give  a  full  and  minute  knowledge  of 
the  civil  law.  but  to  select  the  most  useful  and 
prominent  parts,  and  to  comprize  them  within  a 
moderate  compass,  proportionate  to  the  inferior 
importance  of  this  study,  in  the  present  day,  to 
that  of  the  common  law,  in  the  common  law 
forum.  If  deeper  knowledge  be  desired,  the 
books  and  titles  of  the  civil  law,  containing  the 
material  information  relative  to  each  subject, 
have  been  mentioned  and  pointed  out,  each  in 
its  proper  place. 

Though  I  admit  that  the  importance  of  infor- 
mation in  the  civil  law  to  the  common  lawyer  is 
comparatively  small,  I  must  ever  insist  that  its 
utility  to  the  lawyer,  as  well  as  the  advocate,  is 
positively  great.  The  civil  law,  (says  an  eminent 
author)  as  a  system  of  jurisprudence  framed  by 
wise  men,  and  approved  by  the  experience  of 
many  ages,  must,  in  every  age  and  every  coun- 
try, furnish  principles  which,  modified  and  ap- 
plied as  the  altered  circumstances  of  the  times 
may  require,  will  greatly  contribute  to  the  real 
interests  and  advantages  of  society ;  and  though 
in  courting  praises  to  its  civil  provisions,  I  have 
been  willing  to  sacrifice  the  character  of  its  crimi- 
nal code,  we  are  in  justice  required  to  attend  to 
those  palliatives,  which  it  every  where  introduces 
to  soften  its  arbitrary  maxims,  and  when  it  glori* 
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ously  exclaims,  ^^  Licet  lex  Imperii  solennibus 
^' juris  imperatorem  solvent,  nihil  tamen  tarn 
^^  proprium  Imperii  est  quam  legibus  vivere(8R)," 
we  must  admit,  that  its  practice  mellowed  its 
theory,  and  that  its  language  reprobated  the 
abuse  of  its  principle. 


(88)  Code,  lib.  6.  tit.  23.  3. 
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The  reader  must  ever  be  remindedi  that  this 
shorti  but  I  hope  careful  selection  and  abridgment, 
professes  only  to  convey  to  the  common  lawyer 
the  general  outline  of  the  civil  law,  and  not  to 
insert  any  thing  superfluous,  or  to  the  present 
day  uninteresting.  It  follows,  that  the  Roman 
criminal  law  cannot  take  up  long  consideration. 


De  pubKcii  judidis  summo  digiio  it  ^asi  per  indicem  tetu 
gimus;  dtUgentiar  tarum  scieniia  ex  laUwibus  pandectamm 
Kbris  adveniura  est. 

Ccnebuio  Institutarum, 


ON  THE  CIVIL  LAW, 


BOOK  III. 


ON  WRONGS  AND  THEIR  REMEDIES. 


CHAPTER  I. 


ON  PRIVATE  WRONGS. 


The  clear  method  pursued  by  the  framers  of 
the  civil  law,  is  not  least  conspicuous  in  treating 
of  private  wrongs.  Yet  here  the  reader  must  not 
be  surprised  to  find  many  things  treated  of  and 
considered  as  private  wrongs,  and  the  subjects 
of  civil  actions,  which  we  have  been  accustomed 
to  consider  only  in  a  criminal  light.  Thus  theft 
and  robbery,  though  they  did  not  in  the  latter 
times  of  the  empire  pass  with  impunity  from  the 
hand  of  public  justice,  were  for  a  long  time  con- 
sidered as  matters  not  immediately  relating  to 
the    public,    and    to  be   compensated     by    private 


396'  ON  WRONGS  [Book  III. 

reparation(  1 ).  And  even  after  they  became  tke 
objects  of  criminal  law,  a  civil  action  still  re- 
mained in  the  power  of  the  injured  party.  Under 
the  general  name  however  of  theft,  were  included 
many  deeds,  which  with  us  would  not  bear  the 
name,  but  would  rather  be  called  conversions, 
and  the  subjects  of  an  action  of  trover. 

We  will  therefore  (reserving  the  criminal  view 
of  wrongs  for  the  next  chapter)  consider  now  the 
division  of  private  wrongs  made  by  the  Institutes, 
together  with  the  satisfaction  to  be  made  for 
each  of  them  respectively   to  the  offended  party. 

(1)  At  first  at  Rome,  bj  the  twelve  tables,  theft  was 
punished  criminally.  Afterwards,  during  many  ages,  it 
was  not  punished  criminally;  in  Justinian's  time  it  was, 
but  not  capitally.  Draco  punished  it  capitally — ^Tbe  Jewish 
laws,   and   Solon  pecuniarily. 

It  has  been  doubted  by  able  men,  and  is  a  question  for 
humanity  and  sound  policy,  whether  theft,  or  even  robbery, 
unaccompanied  with  death  or  wound,  ought  to  be  punish- 
able with  death.  I  will  not  with  Sir  W.  Blackstone  say, 
(for  which  he  has  been  warmly  censured  by  Dr.  Christian), 
that  theft  is  only  a  violation  of  social  rights,  and  not  of 
jiatural ;  but  it  is  my  humble  opinion,  that  to  punish  it  with 
death,  is  neither  necessary  in  society,  nor  agreeable  to  the 
will  of  God ;  were  it  not  for  the  pious  subterfuges  of  juries, 
and  the  humanity  that  prevents  the  law  from  being  ftterally 
executed,  which  seldom  is  suffered  to  fall  on  any  but  har- 
dened and  old  offenders,  we  should  shudder  at  our  code; 
though  it  must  be  acknowledged,  that  later  statutes  have 
alleviated  the  punishment  of  first  offences  and  smaller 
thefts. 
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Obligations,  or  rights  arising  to  the  injured 
partj  from  the  torts  or  wrongs  done  by  another, 
were  divided  into  those  arising  ex  delicto^  and 
those  qtMsi  ex  delictih^fTom  tarts j  and  qwisi  tarts ; 
and  offences  were  accordingly  partitioned  into 
proper  and  improper. 

Torts  or  wrongs,  praperly  so  called,  as  distin- 
guished from  quasi  torts,  were  classed  under  four 
heads — Theft,  Robbery,  Damage,  and  Injury^^ 
meaning  by  the  first,  abduction  or  conversipn  of 
property  without  force; — ^by  the  second,  that 
attended  with  force; — by  the  third,  damage  done 
to  property  without  taking  away  the  thing  da- 
maged, or  deriving  benefit  to  the  owner;— *by 
the  last,  injury  to  the  person  or  character  of  a  free 
man- 
Theft  was  defined  cantrectatio  fraudulasa^  lucri 
faciendi  gratia,  vel  ipsitis  rei,  tel  etiam  usus  ejus, 
passessianisve. 

THEFT. 

Theft  was  divided  into  manifest,  and  not  mani- 
fest ;  the  first  being  wlien  the  person  was  actually 
caught  in  the  fact(2),  or  was  discovered  with  the 
property  in  his  hands  before  he  reached  his 
destination ;  the  distinction  was  important,  be- 
cause the  damages  or  penalty  varied,  being  in  the 
one  case  fourfold  of  the  property  taken,  in  that 
of  not  manifest  theft,  only  tloubie. 

(*2)  Queni  Gr»ci  fi  uvw  701^^  appellant.     Inst. 
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It  has  beeo  observed,  that  in  many  cases,  theft 
answered  rather  to  what  we  would  call  conrer- 
siooi  and  accordingly  the  Institutes  establish  a 
rule,  that  every  intermeddling  with,  or  using 
another  man's  property  against  the  will  of  the 
owner,  is  Jurtum(3). 

The  action  and  remedies  for  theft  were  reaaona* 
bly  extended  to  the  aiders  and  abetters,  but  not 
to  the  mere  adviser.  The  son  and  the  slave,  if 
they  committed  depredation  on  the  property  of 
those  in  whose  power  they  were,  committed  theft, 
but  not  remediable  by  action,  since  no  action  could 
lie  between  the  parties :  and  yet  it  was  so  far 
theft,  that  as  in  all  other  cases  of  furtum,  if  the 
property  thus  by  them  taken  was  handed  over  to 
another,  the  new  possessor  could  make  no  title 
to  it  by .  prescription,  nor  could  any  possessor 
make  fidei^  support  an  action  for  the  thing  or  its 
value. 

The  actio  furti  was  given  to  the  person  having 
an  interest,  although  not  the  absolute  proprietor, 
as  to  the  pawnee,  who,  as  the  Institutes  observe, 
might  rather  choose  to  bring  such  an  action  of 
trover   for    the    things   than     to    proceed    merely 

(3)  Inst  lib.  4.  tit.  4.  Furtum  autem  est  non  solum  cuai 
quis  intercipiendi  causa  rem  alienam  amovet;  sed  genera- 
liter  cum  qais  alienam  rem  invito  domino  contrectat.  Itaque 
sive  creditor  pignore,  sive  is  apud  quem  res  deposita  est,  ea 
re  utatur— sive  is  qui  rem  utendam  acceperit,  in  alium  usum 
eam  transferat,  quam  cujus  gratia  ei  data  est,  furtum  com- 
mitit. 
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against  the  person;  aad  thus  the  tajlor  or  the 
djer,  who  missed  the  goods  committed  to  his 
care,  could  thaintain  this  action,  and  not  the 
owner,  whose  remedy  lay  over  against  his  trades- 
man by  an  actio  locati{M). 

A  buyer  had  not  this  action  before  delivery,  so 
that  previous  possession-  seems  to  have  been  neces- 
sary to  maintain  this  action. 

If  there  were  divers  persons  concerned,  they  all 
were  liable  but  to  one  and  the  same  pecuniary 
penalty  amongst  them ;  yet  any  one  of  them 
might  be  sued  for  the  whole,  which  discharged 
the  rest  cmliter(5). 

The  actio  furti  did  not  lie  against  the  heir  of 
the  wrong  doer,  as  being  a  penal  action  ex  malifi' 
00(6). 

(4)  It  differed  therefore  from  oar  action  of  trover^  in 
which  property  is  necessary  in  the  plaintiff;  and  from  our 
action  of  detinue^  inasmuch  as  the  thing  itself  could  not  be 
recovered,  but  damages  for  the  loss  of  it ;  if  the  thing  itself 
was  to  be  recovered,  the  proprietor  brought  an  action  ois* 
dU(tndo  against  the  possessor  \  if  the  possession  had  passed  to 
another,  then  against  (he  original  wrong  doer  ccndicendo^ 
Rti  enim  furtivie  persecutio  soli  domino  competit,  sive  de 
rei  vindicatione  qusritur,  sive  de  condictione  furtiva. 

(5)  On  a  similar  principle,  by  our  law,  torts  may  be 
separated,  but  not  contracts. 

(6)  Thus  with  us,  wherever  the  cause  of  action  is  really 
a  deUctum,  it  doth  not  survive  against  the  executor.  Where 
it  is  not  so,  some  action  survives,  but  not  such  an  one  as  in  its 
form  of  pleading  sounds  to  be  ex  delicto,  vid.  Hambly  and  Trott. 
Cowper,  375. 
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OF  RAPINE,  OR  ROBBERY. 

This  tort  is  here  also  considered  for  the  present 
merely  in  a  civil  light,  and  is  distinguished  from 
simple  theft  by  the  essential  concomitant  of  force  : 
it  could  be  only  of  things  moveable,  and  the  of- 
fence included  in  its  definition  malice  of  mind 
and  wicked  intention,  and  therefore  could  not 
extend  to  the  mistaken  claimant  of  his  supposed 
property. 

If,  however,  a  man  took  by  force  his  real  or 
imaginary  property  he  did  not  go  unpunished,  for 
in  the  first  case  he  forfeited  the  goods,  in  the 
latter  was  subject  to  damages  in  double  the  value ; 
for  force  was  by  the  law  abhorred(7). 

The  remedy  for  this  violent  detraction  was 
originally  by  the  actio  furti:  but  the  praetors 
added  two  special  remedies  by  the  action  de  viho- 
ncfum  raptoTum^  and  damni  illatij  in  the  former 
of  which  the  plaintiff  sued  for  fourfold  damages, 
in  the  latter  for  double. 

These  actions,  like  the  actio  Jurtiy  were  main- 
tainable by  any  person  having  an  interest,  with- 
out absolute  property,  as  by  a  mortgagee,  or  an 
usufructuary ;    and   altogether  the  same  principles 

(7)  Thus  ours^  and  all  wise  laws^  generally  prohibit 
force  to  the  injured^  and  directed  him  to  appeal  to  juatice, 
to  avoid  the  numberless  evils  which  most  ensue  from  what 
is  vulgarly  called  taking  the  law  into  a  man's  own  hands, 
with  all  the  passionate  fruits  arising  from  such  heated  inter- 
vention. 
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which  directed  who  could  bring  the  first  mentioned 
action,  governed  this  also. 


OF  DAMAGE. 

By  injury,  the  Roman  law  meant  offence  against 
the  person.  By  damage,  against  the  property  or 
estate,  whether  that  consisted  in  lands,  goods,  or 
any  other  property.  In  this  general  acceptation, 
it  includes  both  theft  and  robbery,  but  is  more 
particularly  applied  to  the  destroying,  spoiling, 
or  deterioration  of  the  thing,  without  actually 
taking  it  away,  or  deriving  advantage  to  the  of- 
fender. 

Faultiness,  or  injustice,  were  included  in  the 
idea  of  damage ;  thus  the  accidental  wound  in- 
flicted on  a  slave  by  the  shooter  of  an  arrow,  or 
the  rider  of  a  runaway  horse,  gave  no  action  to 
the  master,  if  the  former  event  happened  in  a 
place  usually  devoted  to  such  exercises,  or  the 
latter  did  not  arise  from  want  of  skill(8);  but 
the  soldier  who  shot  his  dart  in  an  unaccustomed 
spot,  the  unskilful  rider  who  mounted  an  unma- 
nageable horse,  or  the  unskilful  physician(9) 
who  attempted  the  cure  of  a  domestic,  were 
justly  answerable  for  the  consequences  to  the 
owner  of  an    injured    slave,  who  might    not   only 

(8)  Killing  at  a  tournament  was  not  damnum. 

(9)  Plinius  alicubi    scribit,  soli    medico  hominem  occidere 
impune  esse. 

Vol.  I.  61 
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bring  his  civil  action,  but  also  prosecute  crimi- 
nally(lO). 

The  special  remedies  for  damage  done  were 
given  by  the  Aquilian  law,  which  in  its  first 
chapter  ordained,  that  he  who  injuriously  killed 
the  bondman  or  cattle  of  another,  should  pay  the 
lord  or  owner  for  damage  so  much  money  as  had 
been  made  from  their  service  during  the  year  pre- 
ceding; and  by  its  third(ll),  provided  remedies 
for  damage  done  also  to  inanimate  things. 

The  action  being  of  a  penal  nature,  the  value  of 
the  thing  damaged  was  taken  at  its  highest  rate 
at  any  period  of  the  year  preceding,  and  every 
incident  was  taken  into  consideration,  as  if  one 
out  of  a  well-matched  pair  of  horses  was  kill- 
ed, the  injured  party  was  to  be  additionally  re- 
compensed in  damages  for  the  diminution  in  the 
others  value ;  and  on  the  same  principle  the  ac- 
tion could  not  be  maintained  against  the  heir  of 
him  who  did  the  damage,  unless  such  heir  was 
enriched  by  the  damage. 

Though  the  damage  was  not  done  by  a  person, 

(10)  We  may  here  see  plainly  the  Roman  distinetion  be- 
tween damage  and  injury.  The  freeman  wounded  had  not 
a  direct  action  from  thence^  because  a  man  could  not  aay 
that  hi«  estate  was  directly  diminished  by  such  wound,  but 
by  equity  and  interpretation  of  law  he  might  be  reliered  for 
the  loss  of  his  time,  and  the  charge  of  his  cure,  for  by 
these  means  his  e^ate  has  been  impaired. 

(11)  The  second,  when  the  Institutes  were  published,  had 
fallen  into  disuse. 
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but  by  a  thing,  e.  g.  a  slave  or  a  quadruped(12), 
the  owner  of  that  thing  was  liable  in  damages ; 
and  if  more  persons  than  one  were  concerned  in 
its  perpetration,  so  penal  was  the  action,  that 
each  appears  to  have  been  liable  by  law  to  pay 
the  whole  recompence,  and  payment  by  one  did 
not  discharge  bis  companion(13). 

We  have  hitherto  spoken  of  damage  done,  but 
it  may  be  also  necessary  to  provide  against  damage 
feared  from  a  thing  to  be  done,  or  such  as  is 
apprehended  from  a  thing  now  done,  or  from  a 
work  actually  erected. 

The  former  inlet  to  wrong  was  guarded  by  an 
edict  of  the  Praetor,  called  Nundatio  navi  operis; 
— the  latter  by  an  action  de  damno  infecto^  or 
where  all  other  remedies  failed,  by  praetoriaa  aid, 
and  a  remedy  in  equity,  stiled  an  interdict,  which 
may  be  justly  translated  an  injunction;  but  these 
things  are  more  propely  placed  under  the  head 
of  improper  offences,   or  qucm  torts. 

OF  INJURY. 

Injury,  when  used  in  a  specific  sense  by  the 
Roman  law,  includes  the   idea   of  contumely,   and 

(12)  The  action  wa9  in  this  case  called  by  the  quaint 
name  of  the  action  si  quadrupes  pauperiem  ftcerit,  for  paa- 
peries  was  here  defined  damnum  sine  injuria  facientis 
datum. 

(13)  See  Dig.  9.  2.  11.  2.  From  another  passage  in  the 
Pandects,  it  should  seem,  that  this  action  would  lie  against 
a  judge  or  magistrate  acting  against  law  and  justilfce.  See 
Dig.  9.  2.  29. 
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might  be  committed  by  deed^  as  assault  or  bat* 
tery ;  or  by  word  or  writing  defamatory  and  li- 
bellous. 

lojuries  by  deed  were  distinguished  into  such 
as  were  atrocious,  and  such   as   were   not. 

Atrocious  injuries  were  so  deemed  from  the  de- 
gree of  the  violence,  as  the  wound,  mayhem,  or 
assault,  were  more  or  less  desperate— from  the 
locus  in  quo,  as  if  done  in  the  forum,  the  theatre, 
or  in  the  presence  of  the  court,— or^  in  respect  to 
the  person  as  committed  on  a  senator,  a  magi- 
strate, or  a  patron.  These  circumstances  it  was 
necessary  to  point  otit  in  the  libel,  and  also  to 
state  that  no  reconciliation  or  remission  had  sub- 
sequently taken  place,  which  would  put  an  end 
to  all  penal  actions,  though  not  to  those  of  mere 
reparation. 

An  action  might  be  brought  not  only  for  an 
injury  done  to  the  plaintiff  himself,  but  also  to 
those  under  his  power,  as  his  daughter  or  wife. 
With  respect  to  his  slave,  indeed,  the  action  did 
not  lay,  if  he  had  been  merely  affronted,  or  even 
contumeliously  struck ;  the  assault  must  have  been 
atrocious.  The  free  servant  must  sue  in  his  own 
name(14). 

The  legal  remedy  for  an  injury  to  a  married 
daughter  might  be  sought  not  only  by  her  father, 
but  by  herself  and  her  husband ;  the  wife  was 
not  allowed   to  sue  for  wrongs  committed   on  her 

(14)  Thii  if   almost  the  only  mention  I   have  met   of  free 
menial   serrants  at   Rome.     Inst.  lib.  4.  tit.  4. 
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consort.  Even  the  attempt  to  solicit  the  chastity 
of  a  modest  and  virtuous  woman,  was  the  subject 
of  an  action. 

The  twelve  tables  for  a  limb  broken  or  disfig- 
ured, established  the  rude  law  of  retaliation-^ 
and  for  smaller  injuries  fixed  small  pecuniary 
mulcts,  agreeable  to  the  barbarous  simplicity  of 
the  times. 

Greater  civilization  introduced  decrees  for  da- 
mages  really  proportioned  to  the  degree  of  the 
injury,  to  be  estimated  in  the  first  instance  by  the 
feeling  of  the  party,  whose  resentments  were  mo- 
derated by  the  final  discretion  of  the  praetor. 
And  the  Cornelian  law  introduced  a  particular 
form  of  action,  in  the  cases  of  assault,  battery,  or 
forcible  entry. 

In  considering  verbal  injuries,  the  Ipiw  was  not 
inattentive  to  the  discrimination  of  what  words 
should  be  deemed  actionable,  and  what  not.  To 
call  a  man  traitor,  usurer,  forger,  bastard,  bank- 
rupt, was  particularly  penal-— and  without  enter- 
ing into  a  tiresome  and  useless  detail,  I  shall  only 
observe,  that  affected  or  ironical  compliment  was 
not  permitted  to  screen  the  defamer(]5). 

But  upon  injuries  by  writing,  or  libels,  the 
civil  law  is  most  particularly  severe. 

The  person  who  framed — who  wrote  down, — 
who  read  to  others  or  published,  or  who  advisedly 

(15)  E.  G.  Ta  68  bonus  homo^  which  at  Rome  conveyed 
the  hidden  meaning  of  Cornutus. 
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bought  or  sold  an  iofamous    libel,  was  sul^ect  to 
the  peDalties  of  the  law. 

These  peDalties  were,  if  the  injared  party  pro- 
ceeded civiliter,  besides  damages,  incapacity  of 
testation,  so  that  the  libeller  could  neither  be  a 
witness  nor  make  a  will ;  if  he  proceeded  crimi- 
naliter,  the  punishment  or  conviction  w*as  death; 
and  such  was  the  severity  of  the  law,  that  it  ex- 
tended its  vengeance  not  only  to  the  framer,  but 
to  him  who  omitted  to  destroy  it  when  it  was  in 
his  power(16). 

QUASI  TORTS. 

Of  improper  offences,  trespasses,  or  qtiasi  delicta^ 
which  might  be  committed  without  malice  or  ill 
design,  the  first  enumerated  is  one  unknown  to 
us,  the  judicial  pronunciation  of  an  erroneous 
5entence(17).      If  the  judge  pronounced   a  wrong 

(16)  Code  9.  36.  This  however  must  be  understood  to 
mean  only  in  the  case  of  very  desperate  libels  indeed,  and 
I  apprehend  only  took  place  when  the  libel  chargeil  the 
abused  with  a  capita]  offence.  Nor  was  this  the  law  in  any 
case  during  the  Augustine  age  and  more  polished  times  of 
Rome,  but  only  in  the  early  sra  of  the  rising  republic, 
and  later  periods  of  the  declining  empire,  the  severity  of  the 
law  being  restored  by  Valentinian. 

The  same  distinction  seems  to  have  been  made  as  with 
us,  as  to  allowing  the  party  to  plead  the  truth  of  the  charge 
in  a  civil,  but  not  in  a  criminal  suit 

(17)  Bracton,  however,  says,  that  before  his  time,  judges 
had  made  the  suit  their  own  by  giving  an  erroneous  judg- 
ment. 
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judgment  from  corrupt  motives,  he  was  rendered 
infamous/  and  condemned  in  the  whole  value  of 
the  suit  with  costs,  superadded  to  a  fine  adequate 
to  triple  his  inducement,  if  he  had  received  a 
bribe.  If  the  sentence  had  been  in  a  criminal 
case,  banishment  and  confiscation  was  his  lot. 
But  we  speak  at  present  of  error  through  unskil- 
fulness,  without  corrupt  motive  or  intention.  In 
such  an  instance,  the  Judge  was  said  litem  sitam 
facercj  i.  e.  he  was  now  considered  as  party  to 
the  action,  and  liable  to  the  payment  of  what  the 
injured  suitor  ought  to  have  recovered,  a  punish- 
ment deemed  to  be  just,  since  he  ought  not  to 
have  taken  an  office  for  which  he  should  have 
been  conscious  he  was  unqualified  through  want 
of  scientific  knowledge  ;-'»but  as  he  acted  without 
fraud  or  design,  it  was  not  a  direct  tort  or  proper 
oflfence,  but  only  an  indirect  fault  and  quasi  de- 
lictum. These  regulations,  in  future  ages,  gave 
way  to  the  more  obvious  and  rational  method  of 
correcting  the  errors  of  an  inferior,  by  appeal  to 
a  superior  tribunal. 

The  next  kind  of  trespass  which  the  civil  law 
specially  dwells  upon,  is  the  careless  throwing  or 
pouring  down,  (though  without  mischievous  de- 
sign) of  any  thing  whereby  damage  is  occasioned 
to  the  person,  goods,  or  clothes;  and  here  it  is 
minute  in  ascertaining  whether  the  owner  of  the 
house,  or  his  tenant  inhabiting  therein,  or  the 
occasional  sojourner,  or  the  immediate  agent, 
where  many  dwell    in  the  same  house,  shall   be 
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liable  to  the  penalty  recoverable  for  the  negligent 
preci{)itation  of  the  instrument  of  mischief.  This 
penalty,  if  damage  was  done  only  to  the  property, 
was  double  the  estimate  of  the  damage  done. 
If  the  person  was  injured,  the  penalty  of  acci- 
dental homicide  was  ascertained  by  law  at  fifty 
aureif  that  of  wounding  was  left  to  the  discretion 
of  the  judices  ;  but  the  law  was  extremely  liberal 
in  valuing  the  lost  time  and  labour  of  the  man 
who  was  thus  perpetually  rendered  unable  to  work, 
since  it  estimated  his  life  at  an  hundred  years,  the 
utmost  extent  of  probability. 

The  Institutes  next  consider  a  subject  to  us 
very  familiar,  and  the  foundation  of  many  an 
action.  The  want  of  care  in  persons  employed 
by  the  owner  or  master  of  a  ship,-— or  the  keeper 
of  an  inn,  as  to  the  goods  and  property  com- 
mitted to  the  charge  of  their  employers.  The 
master  not  having  entered  into  any  direct  con- 
tract, an  action  ex  contractu  did  not  lie  against 
him,  and  not  having  been  himself  immediately 
and  personally  in  fault,  an  action  jof  tort,  or  ex 
malejicio^  could  not  be  supported,  and  he  there- 
fore was  proceeded  against  as  guilty  of  a  quasi 
iorti  and  being  liable  quasi  ex  malejicio. 

Though  no  one  could  be  compelled  to  keep  a 
house  of  entertainment,  yet  the  host  who  pro- 
fessed to  keep  a  public  house  for  travellers  was 
obliged  to  receive  all  guests  that  came,  provided 
he  had  room.  If  the  guest  delivered  his  box 
or  casket  to  the  innkeeper  closed  and  sealed,  or 
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locked  up,  without  mentioning  the  contents, 
and  afterwards  conoplained  of  spoliation,  if  the 
box  was  returned  to  him  in  the  same  state, 
without  any  appearance  upon  it  to  induce  sus- 
picion of  fraud,  his  oath  could  not  be  admitted 
as  to  the  contents,  as  it  might  if  it  was  restored 
broken  or  unlocked ;  but  he  seems  to  have  been 
allowed  to  prove  the  contents  by  the  testimony 
of  others,  and  so  to  render  the  innkeeper  liable. 
And  in  general,  if  any  theft  was  committed  in 
a  ship,  inn,  or  stable,  the  owner  or  master  was 
liable,  and  the  guest  had  his  choice  of  one  of 
three  actions. 

The'  first  was  a  prsetorian  action  for  double 
damage,  where  the  crew  of  the  ship,  or  the 
servants  of  the  inn,  had  stolen  the  goods(18). 
The  second  an  action  of  theft,  which  extended 
to  the  case  of  its  being  committed  even  by  a 
stranger  ;  the  third  was  called  an  action  de  re- 
cepiOy  which  was  not  viewed  in  the  light  of  a 
penal  action,  and  was  to  recover  only  simple 
damages,  and  therefore  extended  even  to  the 
heir  of  the  spoiler.  The  party,  besides  these  spe- 
cial actions,  might  also  have  a  general  action  ex 
deposit(h^h\xl  then  in  this  general  action,  the 
party  was  only  answerable  for  fraud  or  gross  neg- 

(18)  In  potestate  sit  ejus  cui  res  subrepta  sit  utrum  mallet 
cum  exercitore  honorario  jure,  an  cum  fure  jure  cirili  experiri. 
Dig.  47.  5. 
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Iigence,   whereas  in  a  special    action   he  was  ac- 
countable for  the  slightest  fault(19). 

Quasi  tartSf  being  of  infinite  variety,  to  enume- 
rate them  all  is  impossible,  and  therefore  the 
civil  law  merely  dwells  upon  some  of  those  most 
prominent,  as  to  which  I  believe  its  decisions  will 
be  found  nearly  analogous  to  ours. 

(19)  For   these  dJBtinctioDs,  see  the  chapter  on  CoDtracts 
aboTe. 
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OF  PUBLIC  WRONGS. 

The  light  in  which  crimes  have  appeared  to 
different  legislators,  and  the  punishments  by  vari- 
ous judicatures  thought  meet  and  proportioned 
to  the  degrees  of  offences>  are  instructive  to  the 
senate,  and  interesting  to  the  people.  The  pro- 
visions of  Rome,  in  its  more  enlightened  and 
moderate  times,  may  perhaps  appear  more  reason- 
able  and   less  sanguinary  than  our  own(l). 

Offencts  against  God  and  religion  are  particu- 
larly  the  subject  of  the   77th  Nov.  whose   title  is 

(1)  In  ^  the  progress  of  the  republic,  the  penal  laws 
softened  in  their  rigour — with  us  the  converse  seems  to 
have  been  the  case,  by  the  perpetual  acervation  of  new 
statutes  taking  away  the  benefits  of  clergy.  In  matters  of 
private  concern,  the  humanity  of  judges  and  juries  makes 
the  severity  of  the  laws  less  felt;  but  in  matters  of  state, 
what  a  horrid  picture  of  cruelty  and  injustice,  of  corrupt 
and  time-serving  judges,  the  ermined  instruments  of  legal 
murther,  do  the  state  trials  of  the  last  and  its  preceding 
century  exhibit ! 
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ut  non  luxurientur  homines  contra  naturam  neque 
blasphemetur  in  Deum^  and  it  prorides  that  hard- 
ened and  obdurate  offenders  shall  be  punished 
with  death,  and  enjoins  attention  to  its  mandates, 
by  the  strictest  injunctions  to  the  magistrates  un- 
der pain  of  the  t)inne  displeasure,  and,  in  this 
world,  of  the  Imperial  indignation. 

Apostacy  from  Christianity  to  Judaism,  Pa- 
ganism, or  other  false  religion,  was  punished  by 
Constantius  with  confiscation  of  goods ;  and  if 
the  apostate  endeavoured  to  pervert  others,  the 
emperors  Theodosius  and  Valentinian  added  capital 
punishment.  And  heresy  was  often  the  prelude 
to  death,  as  in  the  instance  of  the  Manicheans 
under  Theodosius  and  Justinran(2). 

Though  blasphemy,  as  we  have  observed,  was 
so  severely  punished,  common  cursing  and  swear- 
ing seems  to  have  been  left  to  the  tribunal  of 
Heaven,  for,  saith  the  Code,  4.  1.  2.  Jurisju- 
randi  contempta  religio  satis  Deum  uUorem  habet^ 
meaning  the  offence  of  common  swearing  in 
common  conversation,  and  not  deliberate  perjury 
as  to  a  specific  fact,  which  seems  to  have  been 
punishable,  even  though  committed  out  of  a  court 
of  justice(3). 

(2)  We  have  before  observed  some  legal  incapacities  of 
heretics,  such   as   the   incapacity   of  testation. 

(3)  See  Dig.  12.  2.  13.  6.  Si  quis  Juraverit  dare  se  non 
oportere,  &  perjeraverit,  fustibus  eum  castigandum  rescri- 
bit  Imperator. 
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The  absurd  charge  of  witchcraft,  to ,  the  re- 
proach of  human  reason,  was  listened  to  by  the 
civil,  as  by  most  other  laws.  The  wizard  and 
his  consuiter  were  both  punishable  with  death,  but 
the  laughable  wisdom  of  Constantine  was  inclined 
to  compromise  the  matter,  and  Xo  allow  magic 
if  exerted  for  a  good  purpose. 

Of  acts  of  toleration,  or  of  penal  statutes  for 
deviations  in  discipline  or  ceremonies,  little  or 
nothing  is  said,  though  any  affront  to  the  esta- 
blished religious  ceremonies  of  the  state  was  aveng- 
ed, like  any  other  breach  of  order.  But  indeed  the 
penal  statutes  form  so  small  a  part  of  the  Code 
and  Pandects,  that  detail  cannot  be  looked  for, 
and  from  the  same  cause  we  are  at  a  loss  to  trace 
the  particular  provisions  against  drunkenness^  fre- 
quenting of  brothels,  and  such  like  offences* 

It  seems,  indeed,  that  for  licenced  fornication, 
the  civil  law  assigned  no  punishment,  and  a  wo- 
man was  allowed  openly  to  follow  the  profession 
of  an  harlot,  after  having  obtained  a  licence  for 
it  from  the  grave  ^diles,  the  miserable  trade  being 
thought  a  sufficient  punishment  for  it8elf(4). 
Thus  Tacitus  says,  Aunal.  2.  88.  Vktilia^  Prue- 
toria  familia  genita^  licentiam  stupri  apud  JEdiles 
vulgaveraty  mare  inter  veteres  recepto,  qui  satis 
ptenarum  adversus  impudicas  in  ipsa  professione 
fiagitii  credebant.      But   if  any  one   presumed   to 

(4)  Heinec.  Antiq.  lib.  4.  tit.  18.  SometbiDg  of  this 
kind  took  place  in  Holland,  as  to  their  spiel  or  dancing- 
houses. 


414  ON  WRONGS  [Book  IIL 

exercise  this  trade  without  leave  of  the  magistrate, 
they  might  be  fined  or  driven  into  banishment. 
And  he  who  prostituted  his  wife  or  daughter  for 
gain,  was  punishable  even  with  death(5). 

The  emperors,  apparently  more  anxious  to  vin- 
dicate their  own  dignity,  than  to  avenge  the 
affronted  Majesty  of  heaven,  have  been  much 
more  prolix  in  their  provisions  against  treason, 
than  against  irreligion.  This  formidable  crime, 
divided  from  early  times  into  perduellio,  or  direct 
acts  done  against  the  personal  safety  of  the  prince, 
and  l€e$a  majestas^  whatever  was  attempted  indi- 
rectly  against  the  dignity  and  prerogative  of  the 
republic  or  prince.  To  attempt  the  emperor's 
life  is  an  instance  of  the  first ;  to  pretend  to  coin 
the  money  sanctioned  by  his  stamp  and  image, 
of  the  second.  Both  were  guarded  against  by  a 
number  of  successive  laws,  till  they  all  finally 
merged  in  the  great  statute  of  treasons,  called  the 
Lex  Julia  Majestatis. 

This  Julian  law  was  twofold,  the  former  in- 
troduced by  Julius  Caesar,  interdicting  from  fire 
and  water  those  guilty  of  treason — the  latter  the 
work  of  Augustus,  which  pronounced  all  persons 
guilty  of  treason  who  attempted  any  thing  in 
violation  of  the  majestcis  or  sovereign  authority 
of  the  state,  or  of  the  prince,  whether  by  act  or 
writing,  a  law  which,  however  severe,  was  still 
further  aggravated   by  Tiberius,  who  extended  its 

(5)  Nov.  14. 


Chap.  II.]  AND  THEIR  REMEDIES.  415 

penalties  even  to  words :  nay,  so  outrageous  were 
its  provisions,  as  to  include  those  who  shewed  any 
disrespect  to  the  statue  or  effigies  of  the  prince, 
even  to  the  ridiculous  excess  of  noticing  the  giddy 
profligate  who  happened  to  bear  into  the  stews  a 
ring  stamped  with  the  Imperial  image(6). 

The  eagerness  of  tyrants  to  detect  treason  occa- 
sioned the  most  extravagant  violation  of  all  prin- 
ciples, in  the  mode  of  investigating  its  secret 
machinations.  Persons  of  the  most  notoriously 
infamous  characters,  and  rendered  by.  their  in- 
famy(7)  legally  incompetent  to  give  evic^nce  in 
any  other  case,  were  admitted  to  prove  the  highest 
of  crimes.  Women,  soldiers,  slaves,  those  in.  a 
state  of  pupillage,  freed  men,  persons,  of  every 
order  and  degree,  were  gladly  received  as  accusers 
against  the  unfortunate,  and,  perhaps,  innocent. 
On  every  side  the  sword  hung  by  a  thread  near 
the  heads  of  all  the  subjects  of  the  state,  and  to 
use  the  words  of  the  English  parliament  in  the 
reign  of  Henry  IV.  no  man  knew  how  to  behave 
himself  for  doubt  of  the  pains  of  treason. 

The  same  dreadful  eageiness  to  protect  a  go- 
vernment, whose  greatest  safety  should  ever  be  in 

(6)  If,  however,  a  man  accidentally  hit  the  emperor's 
statue  with  a  stone,  or  hammer  his  old  bust  in  repairing 
it,  he  is  not  guilty  of  treason,  say  most  gravely  the  Pan 
dects. 

(7)  Dig.  48.  4.  7.  Qui  stipendium  merebant  accusare 
non  poterant.     Heineccius,  lib.  4.  tit.  18. 
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the  goodwill  and  affection  of  its  subjects,  broke 
through  every  teoder  tie  of  human  nature  to 
reach  the  real  or  supposed  criminal.  The  son 
was  bound  to  impeach  the  father,  the  wife  the 
husband,  the  friend  the  participator  of  his  heart, 
the  obliged  his  benefactor ;  for  all  private  rela- 
tions and  domestic  affections  were  to  bow  before 
the  welfare  of  the  state,  or  possibly  the  security  of 
a  tyrant. 

Yet  their  law  of  treasons  was  in  some  instances 
more  indulgent  than  ours.  To  conspire  the  death 
of  the  queen  is  treason  with  us,  not  so  of  the 
empress  with  them(8).  The  wives  of  traitors 
did  not  suffer  from  their  treason,  and  were  capa- 
ble of  retaining  their  dower(9);  and  the  father, 
the  daughter,  and  the  grandsons,  were  screened 
from  the  forfeitures  which  affected  immediate  male 
descendants. 

Railing  words  against  the  emperor  were,  as  with 
us,  a    high    misdemeanor,   but    not    treason(lO); 

(8)  D.  1.  3.  31.  I  here  follow  the  opmion  of  Wood, 
though  I  do  not  see  how  it  follows  from  the  authority 
quoted  by  him,  which  is,  Princeps  Itgtbus  solutus  est,  Au" 
gusta  autem  legihus  soluta  non  est.  Principes  tamen  eadem 
ilU  privilegia  tribuunt  qum  ipsi  habent.  This  proves  her  in- 
deed to  be  a  subject,  but  so  is  our  queen  a  subject. 

(9}  C.  9.  8.  5.  5.  With  us  the  wife  forfeits  her  dower 
for  the  treason  of  her  husband,  but  not  her  jointure. 

(10)  Every  one  knows  the  two  old  remarkable  reprobated 
instances  of  capital  punishment  for  words  in  the  reign  of 
Edward  IV. 


Chap.  II.]  AND  THEIR  REMEDIES.  417 

and  the  same  rational  principle  in  both  laws 
directed,  that  a  wish  or  endeavour  to  commit  trea- 
son must  amount  to  some  overt  act,  or  be 
manifested  thereby — that  the  imagination  and 
struggle  of  the  mind  must  be  demonstrated  by 
some  open  act. 

The  penalty  of  treason  was  the  death  of  the 
traitor,  destruction  of  his  statues  and  busts(ll), 
confiscation  of  all  his  estates,  and  vacating  of  all 
alienations  of  his  property  since  the  commission  of 
his  crime.  His  sons  too  were  rendered  incapable  of 
taking  by  will,  or  of  inheriting  by  descent  from  any 
ancestor  or  collateral(12). 

If   the   traitor   was    summoned    and    would    not 
appear,   but  absconded  at  the  end  of  a  year  from  . 
the  time  of  the  citation,   he   was  pronounced   con- 
tumacious,  and    his  estate    confiscated(13)«      And 

(11)  Siatuas  detrahendas,  D.  48.  19.  24.  which  Wood 
translates  with  a  carelessness  not  quite  unusual  with  him, 
destruction  of  his  coat  of  arms,  as  if  the  Romans  had  ar- 
morial bearings. 

( 12)  Corruption  of  blood  is  generally  spoken  of  as  a  crea- 
ture of  the  feodal  system,  yet  here  a  species  of  it  appears  to 
have  taken  place,  though  not  exactly  similar  to  ours. 

(13)  This  then  was  thought  a  reasonable  exception  to  that 
noble  sentiment  which  is  breathed  by  the  fifth  title  of  the 
nineteenth  book  of  the  Pandects.  **  Absentem  in  criminibus 
''  damnari  non  debere,  Divus  Trajanus,  Julio  Frontoni  re- 
"  scribit,  sed  nee  de  suspicionihus  debere  aliquem  damnari, 
**  Divus  Trajanus  Adsiduo  Severo  rescribit,  satius  enim  esse 
**  impunitum  relinqui  facinus  nocentis,  (our  law  says  of  a 
**  thousand)  quam  innocentem  damnari/' 

Vol.  I.  63 
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even  after  the  death  of  the  criminal,  a  prosecution 
might  be  commenced  in  order  to  obtain  a  decree 
appropriating  his  estate  to  the  exchequer  and 
the  public  funds,  that  the  means  which  he  liv- 
ing would  have  used  to  the  destruction  of  the 
state,  mighty  while  he  lay  torpid  in  the  grave,  be 
applied  to  its  benefit. 

From  the  crime  of  treason,  the  eje  of  the 
avenging  law  seems  to  have  turned  more  imme- 
diately, and  more  earnestly,  to  that  o£  adultery 
than  any  other,  and  even  antecedently  to^  the 
consideration  of  the  more  horrid  one  of  homicide. 
In  early  times  the  horror  of  an  unusual  offence,  in 
later  the  indignation  at  its  frequency,  may  ac- 
count for  this  particular  attention. 

Adultery  was  the  carnal  knowledge  of  another 
man's  wife(14),  knowing  her  to  be  so(15);  so 
that  a  married  man  who  lay  with  a  single  woman 
was  not  guilty  of  that  crime,  but  of  the  crime 
called  stuprum^  if  such  single  or  unmarried  wo- 
man was  not  a  common  prostitute(16). 

The  punishment  of  adultery  was  death  to  die 
man,  (and  this  extended  to  the  debaucber  of  a 
woman  even  betrothed  to  another)   to  the  woman 

(14)  If  committed  by  a  married  man  with  a  married  w<k 
maOi  the  canon  law  calls  it  double  adultery. 

(16)  For  without  such  knowledge  it  was  not  legal  adut 
tiery. 

(16)  I  have  so  explained  stuprum  from  the  Pandects^ 
vol.  4.  chap.  3a  Yet  in  the  passage  of  Tacitus,  lately 
mentioned,  it  means  common  prostitution,  and  Tacitus  wa» 
a  lawyer. 
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(17)scourging,  loss  of  dower,  and  confiDement  in 
ti  monastery,  with  liberty  however  to  the  husband 
to  take  her  out  and  return  her  to  his  bed,  if  he 
thought  fit,  within  two  years,  which  if  he  did  not, 
she  was  obliged  to  take  the  perpetual  vows(18). 
As  the  crime  was  so  severely  punished  by  the 
law,  vengeance  was  not  left  in  the  hand  of  the 
party (19),  except  he  detected  the  offender  in  the 

(17)  Her  freedom  from  the  pains  of  death  for  this  crime, 
is  ascribed  to  the  self-indulgent  part  of  these  ordinances 
really  proceeding  from  the  abandoned  empress  Theodora,  the 
wife  of  Justinian,  though  sanctioned   by   his  name. 

(18)  The  panishment  of  death,  Heineccius  insists,  was  not 
inflicted  in  the  time  of  Augustus,  of  the  effect  of  whose  law 
on  this  head  Horace  thus  boasts : 

Nullts  polluitur  c€uta  damns  stupris^  and  thinks  he  knows 
better  than  Tribonian,  who  says  it  did;  and  as  a  proof  of 
it,  quotes  authorities  to  shew,  that  the  ''  lex  julia  de  adul- 
'**  terio  damnatas  lege  uxores  duci  vetat,  quod  perabsurdum 
**  foret,  si  hnjus  criminis  paena  vitam  ademisset."  But  this 
only  shews,  that  the  woman  was  not  punished  with  death, 
for  the  law  I  conceive  is  not  speaking  of  her  marrying  the 
adulterer,  but  any  one  else.  The  words  of  the  Digest  oo 
this  law  are,  "adulterii  damnatam  si  qui$  uxorem  duxerit." 
See  Dig.  48.  lib.  tit.  29.  sec.  1. 

(19)  In  Italy  and  Spain,  the  husband  has  been  permitted 
by  law  to  kill  the  adulterer.  Our  law  doth  not  authorise 
such  vengeance,  however  juries  may  excuse  it ;  all  these, 
and  many  other  provisions,  are  to  be  found  in  the  forty-eighth 
book  of  the  Digests,  title  5.  which  treats  of  the  lex  julia  de 
adulteriis  coercendis,  as  the  fourth  title  doth  of  the  lex  julia 
de  majestate.  They  should  be  perused  by  those  who  wish  to 
know  more  of  the  Roman  laws  of  treason  and  adultery. 
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act  in  his  own  house,  and  that  oflfender  was  a 
person  of  very  low  station,  degrading  trade  or 
profession,  or  infamous  character;  this  restriction 
the  law  declared  to  be  imposed  to  prevent  the 
unbridled  passion  of  the  angry  husband  from 
operating  without  restraint,  for  it  permitted  a 
father  to  kill  the  violator  of  his  married  daughter's 
honour,  adulterum  cum  jUia^  which  Wood  ex- 
plains to  mean,  provided  he  killed  his  daughter 
at  the  same  time ;  the  law  trusting  the  father's 
tenderness,  that  he  would  not  do  so  if  she  was  in 
his  power,  wherever  he  detected  the  offence ;  and 
though  it  did  not  pardon  to  the  husbaud  the  fatal 
effusions  of  his  wrath  under  any  other  circum- 
stances than  those  above-mentioned,  it  charged 
him  not  with  the  crime  of  murther,  but  subjected 
him,  if  of  low  degree,  to  perpetual  labour;  but 
if  of  higher  rank,  to  relegation. 

The  jealousy  of  the  times  of  Justinian  seems  to 
have  been  proportionable  to  their  profligacy,  for 
he  permitted  the  husband  to  caution  the  person 
he  suspected  not  to  keep  company  or  converse 
with  his  wife(20),  which  warning,  if  disobeyed 
after  being  thrice  repeated,  excused  the  husband 
from  the  penalty  of  murther  if  he  killed  the  sup- 
posed criminal.  And  even  though  the  jealousy 
appeared  utterly  groundless,  the  magistrate  might 
punish  his  persevering  obstinacy  in  thus  contin- 
uing to  give  uneasiness  to  a  worthy  though  absurd 
man. 

(20)  Nov.  117, 
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The  law  was  much  more  rational  which  per- 
mitted strong  presumption,  such  as  the  circum- 
stance ^f  being  found  in  bed  together,  to  supply 
the  place  of  absolute  proof,  which  in  an  offence 
of  this  stamp,  it  is  almost  impossible  to  ob- 
tain(21). 

The  consideration  of  this  crime  may  naturally 
be  followed  by  that  of  stuprum,  (which  hath  been 
already  more  than  once  defined  the  living  of  an 
Qnmarried  man  with  an  unmarried  woman,  who 
lives  in  reputation)(22),  of  bigamy,  and  of  in- 
cest and  unnatural  lusts.  Stuprum,  in  persons  of 
rank  and  situation,  was  punished  with  forfeiture 
of  half  their  goods;  meaner  persons  received  cor- 
poral punishment  with  relegation.  Sodomy  was 
punished  with  death ;  and  incest  also  if  in  the 
ascending  or  descending  line ;  in  other  cases, 
with  deportation  and  confiscation.  Bigamy  was 
a  capital  crime ;  bul  deflowering  a  girl  not  fit  for 
marriage,  though  with  her  consent,  which  by 
our  law  is  a  capital  offence  if  she  be  under  twelve 
years  of  age,  was  by  the  civil  law  punished  with 
banishment  or  condemnation  to  the  mines. 

(21)  The  same  I  hold  to  be  our  law,  yet  I  have  known 
juries  give  the  most  extraordinary  verdicts  from  an  errone- 
ous notion,  that  their  oaths  did  not  permit  them  in  actions 
for  crim,  con,  to  attend  to  the  strongest  presumptions,  with- 
out absolute  and  almost  invincible  proof. 

(22)  This  definition  found  in  the  Pandects  doth  not,,  as 
I  have  observed,  seem  consistent  with  the  use  made  of  the 
word  by  Tacitus. 
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Homicide.  The  distinctions  of  different  degrees 
of  guilt  in  the  commission  of  this  act,  are  nearly  the 
same  as  by  our  law.  Murther — manslaughter(23)9 
— excusable  and  justifiable  homicide.  Homicide 
with  deliberation  and  premeditated  design,  was 
punished  with  death ;  and  the  law  on  this  subject 
which  principally  claims  our  attention,  is  the  law 
enacted  by  one  of  the  greatest  of  murtherers,  L. 
Sulla,  the  dictator,  and   thence   usually  called   the  i 

Cornelian  law,   de  Sicariis.     It  comprehended    ua-  -^ 

der  the  name  of  murther,  most  of  the  offences 
contained  in  our  idea  of  it,  and  some,  which 
though  in  the  eye  of  conscience  evidently  so  ap- 
pearing, yet  by  rational  and  wise  politicians,  are 
thought  to  be  perniciously  included  in  its  punish- 
ment, for  inslance,  perjury,  fatal  to  the  life  of  the 
accused(24). 

(23)  I  insert  the  distinction  of  manslaughter  with  great 
hesitation,  in  compliance  with  the  opinion  of  Wood  ;  for  Dr, 
Christian  says,  in  a  note  on  Blackstone's  Commentaries, 
"  In  the  civil  laws,  and  the  laws  of  Scotland,  the  distinc- 
"  tion  doth  not  exist;  and  persons  tried  at  the  admiralty 
"  sessions  where  the  judges  proceed  according  to  the  rules 
"  of  the    civil   law,   must   either   he  convicted   of    murther, 

"  or   acquitted."      Yet  this  law    of    Scotland    seems    to    he  .      ' 

statute  law ;  see  Erskiqe's  Institutes :  and  the  Pandects,  lib. 
48.  tit.  8.  1.  say,  **  leniendam  p»nam  ejus  qui  in  rixa  causa 
''  magis  quam  voluntate  homicidium  admisit." 

(24)  With  us,  the  danger  of  deterring  just  prosecutions  by 
threatening  perjury  with  death,  has  outweighed  the  indignation 
of  the  law  at  this  coolest  of  deliberate  murthers. 


Chap,  n.]  AND  THEIR  REMEDIES.  423 

The  singular  vengeance  denounced  by  the  Ro-* 
man  law  against  parricide,  denotes  their  horror  of 
the  crime.  The  criminal  was  to  be  scourged^  and 
then  sewed  up  ii^  a  sack  with  a  furious  dog,  a 
cock,  a  viper,  and  an  ape,  and  thrown  into  the 
water,  or  amidst  wild  beasts.  These  animals  were 
chosen  as  indicative  of  malice  and  mischief,  or 
perhaps  because  they  would  be  more  slowly  tor- 
menting,  and   less  immediately  destructive(25). 

Whether  manslaughter  was  distinguished  in  the 
manner  known  to  us  as  to  its  punishment,  or  not, 
there  certainly  was  some  attention  to  the  distinc- 
tion between  the  effects  of  deliberate  malice,  and 
sudden  passion.  This  might  have  led  in  the  lat^ 
ter  law  to  absolute  acquittal,  though  the  authority 
I  have  mentioned  in  a  note  says,  leniendam  ptje- 
nam;  and    in    Scotland,    according     to    Erskine's 

The  Cornelian  law,  as  quoted  in  the  Pandects,  lib.  48. 
tit.  8.  I.  enumerates  the  following  crimes  punishable  with 
death.  "  Si  quis  hominem  occiderit, — aut  dolo  malo  in- 
**  cendium  fecerit, — aut  hominis  occidendi  vel  furti  faciendi 
"  causa  cum  telo  arobulaverit, — quive  cum  publico  judicio 
"  prsesset,  operam  dedisset  ut  quis  innocens  condemnare* 
"tur — aut  qui  hominis  necandi  causa  venenum  confecerit — 
"  quive  falsnm  testimonium  dolo  malo  dixerit,  quo  quis  rei 
*'  capita] is  damnaretur.'' 

Qui  hominem  non  occidit,  sed  vulneravit  ut  occidat,  pro 
homicida  habendus. 

(25)  By  the  Scotch  law,  all  the  posterity  of  a  parricide 
are  incapable  of  inheriting — even  cursing  and  beating  of  a 
parent  infers  death,  if  the  person  guilty  be  above  sixteen 
years. 
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Institutes,     both      are     equally     considered     capi- 
tal(26). 

To  the  horrid  crime  of  suicide,  the  Roman 
Stoic  was  peculiarly  indulgent,  and  though  the 
law  did  not  countenance  it  generally,  ii  was 
tolerated  in  many  instances,  and  those  instances 
the  legislature  condescended  to  point  out(27). 
On  duelling  it  was  silent,  because  the  absurd  idea 
had  not  yet  entered  the  mind  of  man. 

The  doctrines  and  rules  respecting  excusable 
and  justifiable  homicide,  nearly,  if  not  entirely, 
accorded  with  ours.  He  who  defended  him- 
self was  not  to  kill,  if  he  could  possibly  escape ; 
the  person  who  gave  a  blow  with  his  fist,  was 
not  to  be  stabbed  with  a  poniard ;  but  if  an 
honourable  person  was  treated  ignominiously, 
as  by  contumelious  beating  and  scourging,  he 
might  defend  his  honour  by  the  death  of  his 
enemy,  and  the  chastity  of  a  woman  might  be 
defended  at  the  expense  of  the  aggressor's  life. 
In  defence  of  one's  goods  killing  was  not  lawful, 
unless  of  a  thief  by  night.  Casual  homicide,  if 
it  happened  in  doing  an  unlawful  act,  was  punish- 
able, though  not  capitally. 

Tlieft  and  robbery  come  next  to  be  considered, 
and  that  in  a  criminal  light,  as  they  were  before 
in   a  civil. 

The  punishment  of  manifest  theft   was  different 

(26)  Book  4.  6.  19. 

(27)  Si  tedio  vitse  vel  impatientia  doloris,  d&c.  2&c.  D.  48. 
21.  3.  6. 
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at  different  times — mulcts,  whipping,  and  amputa* 
tion  of  the  hand ;  but  Justinian  ordered  that  the 
penalty  should  be  confined  to  fine  and  banish- 
ment. Succeeding  emperors  ordained  severer 
punishments — for  the  first  offence,  whipping ;  for 
the  second,  stigmatizing  on  the  back  ;  for  the  third, 
even  death  by  hanging. 

The  punishment  of  robbery  was  various  accord- 
ing to  the  degree  of  the  offence.  Housebreakers 
were  condemned  to  hard  labour(28);  and  if  by 
night,  the  burglar,  after  suffering  the  bastinado, 
was  usually  sentenced  to  the  mines.  Highway 
robbers  (to  whom,  according  to  Wood,  the  name 
of  Latrones  was  appropriated)  after  repeated  of- 
fences, might  be  punished  with  death  and  hung 
in  chains;  and  the  same  punishment  might  be  in- 
flicted on  notorious  pirates(29). 

Circumstances  of  course  aggravated  the  crime- 
Sacrilege  and  manstealing,  called  Plagium^  were 
always     punished    with    death(30) ;     Abigei^    the 

(28)  The  civil  law  here  made  an  absurd  disftrnction,  it  re- 
quired that  there  should  be  a  taking  away,  and  did  not  con* 
sider  a  delivery  of  goods  through  threats  and  fear  as  consti- 
tuting a  robbery. 

(29)  This  is  not  supported  by  Juvenal : 
Conductum  latronem,  incendia  sulphurg  ctspta. 

Sat.  13.  Line  145. 
The  Latro  there  is  not  a  highway  robber. 

(30)  What  was  the  occasion  of  this  offence  being  so  much 
noticed  is  not  clear,  as  military  kidnapping  was  then  un- 
known. 

Vol.  1.  A 
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drivers  away  of  a  certain  number  of  cattle  limited 
by  the  laws;  Balneariij  the  stealers  of  clothes 
from  persons  bathing(31) ;  and  Sacculariij  cut 
purses,  were  more  severely  punished ;  and  we  have 
already  seen  that  burglary  was  distinguished  from 
house-breaking  in  the  day.  The  receiver  and 
harbourer  of  a  thief  or  criminal,  was  also  punish- 
ed ;  but  the  law  so  far  indulged  human  weak- 
ness, and  the  natural  affections  of  the  heart,  as 
to  forgive  the  children,  the  parents,  the  husband 
or  the  wife,  who  concealed  or  endeavoured  to 
shelter  each  other. 

Crimen  falsi.  This  name  included  forgery,  and 
every  species  of  fraud  and  deceit,  and  therefore, 
according  to  its  nature  and  degree,  was  punished 
sometimes  with  deportation,  and  sometimes  with 
death.  If  it  was  a  novel  species  of  fraud,  which 
had  not  peculiarly  come  under  the  contemplation  of 
the  law,  nor  acquired  an  appropriate  name,  it  was 
ranked  under  the  general  head  of  SieUtonate(32)y 
and  punished  according  to  the  discretion  of  the 
judge. 

Crimen  peculaius{9Sy     This  meant   stealing  of 

(31)  This  seemingly  triflings  regulation  wiir  be  explained 
bj  the  recollection^  that  every  Roman  of  any  note  bathed 
once  or  twice  a  day.  Judge  Kackstone  remarks  these  dis- 
tinctions of  the  civil  law  and  the  reasons  of  them.  Com. 
Tol.  4.  ch.  17. 

(82)  8itUimuae,  se  called  from  sieUio,  a  sort  of  lizard 
with  variety  of  spots. 

(83)  So  called  a  pecore,  from  cattle,  the  first  kind  of  pro^ 
perty,  or  perhaps  from  the  first  money  being  stamped  with 
the  image  of  cattle. 
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the  public  money,  or  cheating  in  the  public  ac- 
counts.    The  punishment  was  death. 

Crimen  residui  was  a  misapplication  of  the  pub- 
lic money. 

Crimen  repetundarum^  or  bribery.  By  this  was 
understood  the  corrupt  receiving  of  money  or 
presents  by  persons  in  public  offices,  and  it  ex- 
tended to  the  medium  of  wives  or  servants.  Pre- 
sents of  meat  and  drink  however  were  allowed, 
and  others  to  the  value  of  500  aurei  in  any  one 
year,  if  the  donor  had  not  any  suit  or  petition 
depending  before  the  donee. 

Bribery  was  punished  with  death,  if  thereby  an 
innocent  man  was  condemned — with  banishment 
if  the  guilty  was  absolved — and  the  person  that 
gave  the  bribe  was  also  punishable. 

Crimen  ambitus  was  the  crime  of  procuring 
public  o£Bce  by  money  or  other  gift,  or  by  any 
unlawful  mode  of  canvassing  and  solicitation ; 
under  this  name  was  included  also  the  offence  of 
a  suitor  visiting  and  courting  a  judge  while  bis 
cause   was    depending    before   him(S4).      At    one 

(34)  From  the  charge  of  corruption  the  judges  of  these 
countries  have,  from  time  immemorial,  been  perfectly  and 
deservedly  free,  with  very  few  exceptions.  Even  Lord 
Bacon  and  Lord  Macclesfield  had  something  of  custom  to 
plead  in  their  behalf;  and  the  last  instance  was  tinctured 
with  party.  But  it  is  not  enough  for  a  judge  to  be  honest ; 
he  has  to  contend  with  the  passions,  the  prejudices,  the 
partialities,  which,  unknown  to  himself,  may  unwittingly 
impose   upon  him.      To  become  a  hermit  is  too  much  to 
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time  the  officers  of  the  Imperial  court  avowedlj 
took  rewards  for  the  procurement  of  office,  and 
were  allowed  to  maintain  actions  to  recover  such 
remuneration,  but  this   practice   was    abolished   by 

Justinian. 

Crimen  fraudat(E  annoncB  was  the  crime  of  fore- 
stalling and  monopolizing  the  niarket,  and  was 
punishable  with  death. 

The  crimes  hitherto  enumerated  had  each  its 
appropriated  punishment.  There  were  others 
called  extraordinary,  and  punished  by  the  extra- 
ordinary power  of  the  judge.  Such  were  threats 
of  death,  or  bodily  hurt, — prevarication,  i.  e. 
where  the  informer  colluded  with  the  defendant, 
and  made  a  feigned  prosecution. — Removing  land- 
marks,—-plundering  sepulchres, — breaking  down 
dams,— breaking  of  prison, — taking  unlawful  dis- 
tresses,— women  procuring  abortion,  and  latterly 
the  exposing  of  infants  with  intention  that  they 
should  perish, — and  under  this  genus  were  in- 
cluded vagabonds  and  sturdy  beggars.  All  such 
offences  were  said  to  be  punished  arbitrarily,  not 
meaning  thereby  the  wild  pleasure  of  the  judge, 
but  his  sound  discretion. 

ask,  jet  he  who  mixes  in  society,  can  scarce  avoid  to  hear  the 
common,  though  perhaps  false  fame,  of  the  vicinage. 

In  France,  solicitation  of  the  judges  (who  purchased 
their  places)  was  avowed  and  universal.  Je  m'en  vcds  sol- 
liciter  mon  juge,  was  a  common  and  curious  phrase.  Hence, 
perhaps,  the  philosopher  will  trace  one  great  cause  of  the 
downfall  of  the  monarchy. 


Chap,  II.]  AND  THEIR  REMEDIES.  429 

« 

To  the  black  catalogue  of  crimes  and  punish- 
ments, succeeds  the  smiling  tine  of  mercy,  libera- 
tion, and  pardon.  The  criminal  could  not  be 
tried  twice  for  the  same  offence,  even  though  he 
confessed  the  crime  subsequently  to  his  acquittal, 
but  he  might  be  prosecuted  for  the  same  fact,  if  it 
bore  two  aspects,  diverso  intuitu^  as  the  son  who 
had  killed  his  father,  and  escaped  an  accusation  of 
homicide,  might  yet  be  tried  for  parricide,  that 
being  a   crime  of  a   different   nature(35). 

One  protection  of  the  criminal  merits  particu- 
lar attention ;  that  arising  from  prescription  or 
length  of  time.  For  various  crimes  there  were 
various  terms  of  limitation,  but  a  lapse  of  twenty 
years  screened  the  offender  from  all  prosecutions  ; 
a  regulation  which  has  been  imitated  by  Scot- 
land, and  which  the  civilians  insisted  was  wise, 
as  they  reasoned,  that  limitation  in  criminal  causes 
was  as  necessary  to  quiet  the  minds  of  men,  as 
in  civil  causes  to  quiet  their  possessions,  that  neither 
property  nor  life  might  be  uncertain. 

We  are  accustomed  to  boast  of  our  Habeas  Cor^ 
pus  Actj  as  the  great  glory  of  English  freedom(36)  ; 
but  Rome,  though  not  equally  favoured  by  the 
genius   of   liberty,   was   not    altogether  without    a 

(35)^  So  with  US)  a  man  acquitted  of  felony  may  be  in« 
dieted  for  a  trespass  in  the  same  fact :  a  man  indicted  under 
a   statute,  may   be   found   guilty   at   common  law. 

(36)  And  so  it  is  in  peaceable  times,  but  unfortunately 
it  is  always  suspended  in  the  only  times  when  any  great 
number   of  persons  can  want   its  aid,  in   times  of  trouble. 
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provision  of  this  nature,  such  as  that  if  a  person 
accused  was  not  brought  to  trial  within  two  years, 
he  was    to  be  discharged  from  the  accusation. 

The  power  of  pardoning,  crowns  the  munifi- 
cent beams  which  issued  from  the  merciful  side  of 
the  Roman  tribunal.  That  power  which,  as  Mon- 
tesquieu observes,  the  principle  of  despotic  go- 
vernments doth  not  admit,  but  which,  exercised 
with  prudence,  produces  admirable  effects. 
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OP  THE  ROMAN  COURTS  AND  ACTIONS. 

The  nature  of  the  Roman  tribunals,  during  the 
time  of  the  Republic,  is  wrapt  in  much  obscu- 
rity, and  hath  given  rise  to  much  controversy* 
The  ambiguous  name  of  Judices,  together  with 
the  modern  application  of  it,  had  produced  an 
erroneous  opinion,  that  the  persons  so  called  cor- 
responded to  our  judges.  This  opinion(l)  hath 
been  sufficiently  refuted,  and  it  has  been  prov- 
ed(2),  that  they  much  more  resembled  the  mo- 
dern jury,  and  that  there  presided  in  the  court  a 
distinct  magistrate,  who  pronounced  the  verdict  or 
sentence  of  the  judices  or  jury. 

(1)  Neither  Dr.  Middleton,  nor  Abp.  Potter,  seem  to  hayp 
been  aware  of  the  distinction  here  mentioned,  between  the 
judices  or  jury,  and  the  magistrates  or  presidents  in  the 
courts  of  judicature,  or  judges  of  the  bench.  Dr.  Middle^ 
ton,  in  his  life  of  Cicero,  calls  the  judices,  judges  of  the 
bench. 

(2)  Particularly  by  Mr.  Pettingal,  in  a  treatise  expressly 
written  to  shew  the  antiquity  of  juries,  and  their  resem- 
blance to  the  Greek  Jmaqak  and  Roman  judices. 
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A  great  question  has  been  started,  and  some 
deductions  made  from  it  applicable  to  celebrated 
controversies  in  our  own  times,  whether  these 
judices  were  judges  of  law  as  well  as  of  fact. 
During  the  Roman  republic,  says  Dr.  Halifax, 
the  office  of  magistrate  and  judge  were  distinct 
and  separate.  The  office  of  the  magistrate  was 
to  enquire  into  matters  of  law,  and  whatever 
business  w^as  transacted  before  him,  was  said  to  be 
done  in  jure.  The  office  of  a  judge  was  to  en- 
quire into  matters  of  fact;  and  whatever  was 
transacted  before  him  was  said  to  be  done  in 
judicio(3).  On  the  other  hand  Dr.  Pettingal 
maintains,  by  many  elaborate  arguments  and  in- 
genious quotations,  that  they  were  judges  both 
of  law  and  of  fact,  and  that  the  presiding  magis- 
trate, sometimes  called  Judex  Quaestionis,  had 
little  to  do  but  preserve  decorum  in  the  court,  to 
collect  the  opinions,  and  pronounce  a  sentence  con- 
formable to  the  sentence  of  the  jury. 

But  a  question  much  more  curious,  and  which 
I  do  not  recollect  to  have  seen  agitated,  occurs, 
and  that  is,  how  were  either  the  judices,  or  the 
magistrate,  capable  of  determining  on  matters  of 
law.  To  begin  with  criminal  cases ;  the  judices 
for  all  trials  in  criminal  cases,  wore  chosen  by 
ballot    on    the    kalends   of    January,     the    praetor 

(3)  Halifax  Analysis — Book  3.  ch.  8.  Of  the  same  opi- 
nion seems  to  have  been  the  great  Montesquieu. 
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taking  the  ballot(4),  and  then,(5),  out  of  this 
whole  number  was  struck  the  jury  for  each  par- 
ticular cause,  amounting  in  number  to  eighty- 
one,  but  rendered,  by  a  power  vested  in  each 
party,  to  challenge  or  reject  fifteen  to  fifty-one. 

The  bodies  or  orders  of  which  the  select  judices 
for  the  year  were  taken  by  ballot,  varied  at  dif- 
ferent times,  and  of  so  'great  consequence  was 
that  point  to  liberty,  that  the  controversies  con- 
cerning it  gave  rise  to  almost  all  the  interior 
troubles  in  the  Roman  state  from  the  time  of  the 
Gracchi  to  the  death  of  Julius  Caesar,  the  great 
contention  between  the  higher  and  lower  orders 
being,  who  should  be  master;  of  the  judices  or 
jury  or  out  of  what  orders  they  should  be  chosen, 
and  one  great  cause  of  the  odium  against  those 
illustrious  men,  the  Gracch](6),  and  of  their 
fatal  end,  was  the   transferring  the   choice   of  the 

.  (4)  This  is  the  account  generally  given,  yet  the  prstor 
seems  to  have  had  some  farther  authority  from  this  passage 
of  Cicero.  Praetores  urbani,  qui  jurati  debent  "optimum 
"  quemque  in  selectos  judices  refer  re,"  unless,  as  is  most 
probable,  this  barely  refers  to  his  returning  a  general  list,  out 
for  which  the  juries  for  the  year  were  to  be  taken  by  ballot. 

(5)  This  very  much  resembles  our  method  of  striking  a 
record  jury,  under  the  act  of  parliament,  previous  to  the 
assizes  for  all  civil  causes  during  the  same. 

(6)  "  Duos  Clarissimos,  ingeniossimos,  amantissimos  plebis 
"  Romans  viros.  Non  ut  plerique  nefas  esse  arbitror  Grac- 
"  chos  laudare. 
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judices  or  jury,  from  the  senators  to  the  equites, 
who  were  a  middle  order  of  citizens. 

At  a  subsequent  period  they  were  chosen  half 
out  of  the  senators,  and  half  out  of  (he  equites(7) 
— (*7),  then  again  out  of  the  equites  only(8)— 
then  again  divided(9),  and  at  last  by  the  Plau- 
tian  law,  chosen  out  of  the  three  orders,  the  ple- 
beians being  added  to  the  former  two. 

The  senate  and  aristocracy  being  friends  of 
Sylla,  and  the  equites  having  been  partizans  of 
Marius,  the  former  made  a  law  that  the  judices 
should  be  chosen  out  of  the  senators  only.  But 
this  regulation  lasted  but  ten  years,  when  they 
were  appointed  to  be  chosen  out  of  three  or- 
der8(10),    the    senators,      equites,      and      tribuni 


**  Oracchi  qui  Plebi  RomanaB  commodig  plarimum  co- 
*'  gitaverttnt." 

Cicero  de  Uge  Agraria, 

(7)  By  a  law  of  Ser?iliu8  Cepio. 
(*7)  Bj  the  lex  Glaucia. 

(8)  By  the  lex  Livia.      • 

(9)  Equester  ordo  jadicavit  quinquaginta  annos  sine  in- 
famia  secundum  sequum  6l  bonum,  is  the  universal  tesli- 
mony  of  antiquity — ^ne  tenuissima  suspicio,  says  Cicero, — 
QrUflB  intra  decern  annos  postea  quam  ad  senatum  judicia  tran* 
data  sunt  nefarie  flagiose  que  facta  sunt. 

(10)  The  tribuni  srarii  were  not,  as  the  name  might 
seem  to  import,  questors  or  treasurers  of  the  army,  but 
representatives  of  the  very  lowest  orders. 


Chap.  Ill]  AND  THEIR  REMEDIES.  435 

serarii,  and   thus   they   appear  to   have  been  at  the 
trial  of  Milo(Il). 

But  in  all  these  modes  of  appointment,  there 
is  no  reason  to  suppose  that  the  judices  or  jury 
thus  chosen,  were  well  if  at  all  qualified  to  judge 
of  matters  of  law,  or  versed  in  legal  science. 

And  though  1  have  been  hitherto  speaking  of 
criminal  cases,  we  shall  see  little  reason  to  expect 
more  legal  knowledge  in   those  of  a   civil  nature. 

The  juries,  or  if  that  name  be  not  approved, 
the  assistance  of  the  praetor,  were,  according  to 
Kennett(r2),  of  three  sorts,  Arbitri,  who  were 
appointed  to  determine  in  some  private  causes  of 
no  great  consequence,  and  of  very  easy  decision; 
Recuperatores,  assigned  to  decide  controversies 
about  receiving  or  recovering  things  which  had 
been  lost  or  taken  away ;  and  Centumviri,  who 
tried  causes  of  a   superior  order. 

I  think  he  has  omitted  an  order  of  inferior  ju^ 
dices  between  the  Recuperatores  and  the  Centum- 
viri ;  or,  in  other  words,  that  all  the  trials  above 
the  cognizance   of  the  Arbitri  and   Recuperatores, 

(11)  The  TOtes  on  Milo's  trial  stood  thus  : 
Condemned  by  Acquitted  by 

Senators         12  Senators    6 

Equites  13  Equites      4 

Trib.  ;Er.       18  Trib.  Mr.  3 

38  13    Total  51 

30  challenged  make  81. 
(Id)  Roman  Ant.  tit.  book  3.  eh.  17. 
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were  not  centumviralia  judicia(lS).  Heioeccius 
particularly  observes,  that  the  judices  selecli  did 
sometimes  determine  private  causes,  and  proves 
it  from  a  passage  out  of  Suetonius.  But  it  matters 
not  to  our  present  question.  Certain  it  is,  that 
the  most  important  civil  causes,  and  those  which 
required  most  knowledge  and  judgment,  were 
reserved  for  the  Centum viri.  Now  who  were 
they  ?  one  hundred  and  fifty  men,  (for  the  num- 
ber did  not  answer  exactly  to  the  name)  annually 
chosen,  three  out  of  every  tribe,  to  decide  private 
controversies.  What  reason  is  there  to  suppose 
that  they  were  much  greater  lawyers,  though  they 
might  be  more  respectable  jurymen  than  their  fel- 
lows ? 

We  must  then  look  to  the  presiding  magistrate^ 
the  real  judge,  not  called  judex  indeed,  but  yet 
really  and  truly  corresponding  to  the  judge  on 
the  bench,  and  not  to  the  juryman,  to  give  his 
aid  and  direction  in  point  of  law. 

This  presiding  magistrate  was  properly  the 
pnBtor(14);    but     as    the     praetors,    though     their 

(13)  Centumviralia  judicia  sunt,  usu  capionum,  tutela- 
rum,  gentilitatum,  raancipiorum,  parietum,  luminam,  tes- 
tamentoruin  ruptorum,  aliorum  que  hujus  generis.  Cic.  de 
Or.  c.  1.  38.  These  Centuraviri  were  divided  into  cham- 
bers, like  the  Roman  rota  in  modern  days,  for  trying  each 
its  own  particular  species  of  causes. 

Judex  Pedaneus  was  so  called,  because  in  subselliis  dc. 
quasi  ad  pedes  prastoris  sedebat. 

(14)  The  people  at  some  periods  might  choose  judges  in 
criminal  cases  distinct  from  the  prsetor,  called  Qunsitoret 
Paracidii. 
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number  was  latterly  encreased,  could  not  possibly 
preside  at  all  trials,  they  appointed  deputies  both 
in  civil  and  criminal  cases,  viz.  in  the  former  the 
decemviri  litibus  judicandis,  and  in  the  latter  a 
judex  quaBStionis(16).  The  decemviri  were  chosen 
out  of  those  who  had  been  quaestors ;  the  judex 
qusestionis,  out  of  those  who  had  borne  the  sedile- 
ship ;  but  as  we  can  see  no  reason  why  the  quae- 
storship  or  sedileship  should  require  or  give  a  ge- 
neral knowledge  of  law,  and  as  the  praetorship 
being  annual,  his  deputies  must  have  been  also, 
the  difficulty  is  not  much  removed. 

The  only  way  which  occurs  to  me  of  account- 
ing for  the  possibility  of  the  existence  of  the  ju- 
dicial power,  without  standing  judges  learned 
and  experienced,  is  by  supposing,  that  in  a  mili- 
tary state,  little  acquainted  with  commerce,  few 
laws  and  simple  controversies  required  no  great 
knowledge  to  decide  them,  and  that  the  decisions 
were  often  like  those  of  the  Turkish  cadi,  if 
honest,  governed  chiefly  by  the  good  sense  of 
the  individual ;  a  supposition  rendered  niore 
probable  when  we  reflect,  that  in  the  earlier 
times  of  Rome,  every  praetor  made  his  own  code, 
and  published  at  his  entrance  into  office  the 
rules,   regulations,   and   maxims   of  justice,   which 

(15)  At  Milo's  trial  it  happened,  from  the  particular  time 
of  the  year,  that  there  were  no  magistrates  elected,  and 
Pompey  vested  for  the  occasion  with  extraordinary  power, 
himself  appointed  the  jadex  qusestionis  for  that  cause. 
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appeared  to  him  proper  to  be  followed  in  the 
ensuing  year,  until  in  more  improved  times  he 
was  obliged  to  attend  to  precedent,  and  the  Jus 
Praetorium  became  a  permanent  Code. 

In   the   times  of  the    Emperors,   we   find   these 
judices    selecti,     gradually    going     into     disuse, — 
the     power    and    authority     of    juries     neglected 
and    despised,    and    gradually   all  judicial   autho- 
rity  vested    in    the    magistrate    or    judge  of    the 
bench  atone,  and  these  magistrates  ultimately  be- 
coming permanent  like  our  own    tribunals,  as  will 
appear    from    the   following    extracts   from   a   pas- 
sage   in    the    Novelloe,    82.    1.       "Vetus    schema 
"  Zenonis    omnino    perimimus— eligere    vero    per- 
'<  speximus-^ui    communes     omnium    erunt     Ju- 
"  dices ;''   and    a   little   after   it  says,  "  Quia   vero 
'<  competens  est    esse   etiam   majores  aliquos  dig- 
<^  nitate     provectos,    cxperimento    causarum    mul- 
**  tarum    aut    plurimi    temporis    exercitatosq.    ideo 
**  pers[>cximus,"    &c.(16).       Judex     here     plainly 
signifying  judge  of  the   bench,   for   it    is    said   in 
the   next    chapter,     **  Judices    itaque    post  nostros 
'*  admiuistratores   hos   esse  volumus,  &  his  negotia 
"  deligamus." 

It  was  a  principle  of  the  Roman  law,  in  de- 
termining who  should    be    the  judex,  or  what  the 

(16)  Before  the  age  of  Justinian^  or  perhaps  of  Dioclesian, 
the  decuries  of  Roman  judges  had  sunk  to  an  empty  title, 
and  in  each  tribunal  the  civil  or  criminal  jurisdiction  was 
administered  by  a  single  magistrate,  who  was  raised  or  dis- 
graced at  the  will  of  the  Emperor.     Gibbon. 
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court  of  decision  that  actor  sequitur  forum  reij  a 
principle  eagerly  adopted  by  the  canonists  to 
exempt  ecclesiastic  from  lay  jurisdiction^  but 
not  imitated  in  the  European  courts  of  admi- 
ralty, which  seize  the  goods  of  a  foreign  debtor 
if  found  in  the  creditor's  country,  and  bring  the 
cause  to  the  creditor's  tribunal ;  but  in  Friseland, 
says  Huberus,  which  is  particularly  tenacious  of 
the  civil  law,  this  practice  doth  not  prevail. 

Trials  were  either  more  or  less  solemn,  the 
former  pro  tribunal!,  the  latter  styled  de  piano, 
being  decided  by  the  hasty  signature  of  the  prae- 
tor at  his  own  house,  or  in  the  public  way  with- 
out any  formal  decree,  upon  mere  petition(17)« 
In  the  more  formal  trials,  the  party  proceeded  by 
regular  forms  of  action  according  to  the  nature  of 
his  case,  which  calls  upon  us  to  give  a  general 
view  of  the  Roman  actions. 

They  were  divided  in  the  first  place  into 
real,  personal  and  mixed.  Real  actions,  other- 
wise called  vindications,  were  those  in  which 
a  man  demanded  some  certain  thing  that  was 
his  own;  and  were  founded  on  dominion  or  jus 
in  re.      Personal    actions,    denominated   also   con- 

(17)  It  is  a  great  mistake  to  think  that  causes  heard  de 
piano  included  all  summary  proceedings.  Some  of  those  pro 
tribunali  were  also  summary,  so  that  de  pbnto  and  summatim 
are  not  synonymous.  It  is  a  mistake  also  to  suppose  that  no 
summary  proceeding  was  in  writing.  Actor  eligit  in  causa 
summaria  an  velit  petere  scriptis  vel  verbo.  Rep.  Berta. 
Chini.  36. 
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dictiones^  were  those,  io  which  a  man  demanded 
what  was  barely  due  to  him,  and  were  founded 
on  obligation,  or  jus  ad  rem.  Mixt  actions 
were  those  in  which  some  specific  thing  was  de- 
manded, and  also  some  personal  obligation  was 
claimed  to  be  perfornied(18). 
•  Actio  realis  dicta  est  ex  re,  quae  petitur;  puta 
quando  quis  nulio  jure  mihi  obligatus  est,  sed 
volo  ilii  quaestionem  super  aliqua  re  movere.  Per- 
sonalis dicitur  quando  persona  obligata  est;  puta, 
cum  ago  contra  -eum,  qui  miiii  in  aliquo  contractu 
vel  maleficio,  vel  quasi,  obligatus  est.  Sed  certe 
secundum  hoc  videtur  quaelibet  actio  realis  & 
personalis;  nam  si  peto  rem,  per  consequens  dico 
te  obligatum  ad  rem  ipsam  tradendam  sen  restitu- 
endam,  &  sic  habet  locum  realis  &  personah's. 
Item  si  peto  a  te  decem  ex  causa  mutui,  dirigo 
actionem  meam  in  ipsa  decem  ;  &  sic  habet  locum 
realis  &  personalis.  Considerandum  est  autem  ex 
quo  fonte  prima  procedit  actio,  et  secundum 
initium  et  originem  facti  censenda  est  personalis 
aut  realis.  Nam  in  contractu  vel  quasi,  maleficio 
vel  quasi,  persona  principaliter  obligatur :  &  ideo 
tantum  actio  personalis  locum  habet.  Cum  vero 
agit    ad     rem,    res     tantum    principaliter    petitur. 

(18)  I  have  taken  this  first  paragraph  from  Halifax,  be- 
cause it  is  impossible  to  express  the  distinctions  more 
clearly  or  better. 

Real  actions  with  us  have  a  more  limited  meaning,  as 
confined  to  real  estate,  a  distinction  of  property  unknown  to 
the  Romans. 
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Scias  quod  in  nulla  reali  actione  debet'  quis  dicere, 
peto  mihi  rem  restitui,  sed  tantum  peto  rem 
ipsam  vel  haereditatem.     Lib.  2.  Speculi  de  Actione. 

Real  actions  were  either  civil  or  praetorian. 
The  former  were  ret  vindicalioy  properly  so 
called,  and  the  actio  confessoria  &  negatoria. 
The  first  supposed  property  in  the  plaintiff,  pos- 
session in  defendant,  and  required  a  previous  deci- 
sion as  to  the  possession  pendente  lite(19).  The 
second  and  third  were  intended  to  be  applied  to 
incorporeal  things,  the  first  claiming  a  service  in 
another's  estate,  the  other  denying  that  his  own 
was  liable  to  a  service  or  servitus. 

Real  actions  being  directly  or  properly  given 
by  the   law   for  the  revindication   of  those   things 

(19)  The  whole  conduct  of  the  action  called  ret  vindicaiio 
may  be  seen  in  Cicero's  Oration  for  Murena. 

This  distinction  between  the  petitory  and  possessory  suit 
is  worthy  of  remark  by  those  who  wish  to  investigate  the 
origin  of  our  possessory  bills. 

The  determination  of  the  possession  in  the  intermediate 
time  is  often  illustrated  by  the  story  of  Appius  and  Virginia, 
who,  in  flagrant  violation  of  all  principles  of  law,  decreed 
that  possession  in  favour  of  slavery. 

This  interlocutory  decree,  called  in  the  Roman  law  Us  vinT 
dieiaruM,  has  been  usual  in  our  court  of  admiralty,  as  shall 
be  shewn  hereafter. 

The  meaning  of  a  servitus  has  been  illustrated  in  a  former 
part  of  the  volume.  It  may  be  further  exemplified  by  parish- 
'  loner's  right  to  bury  in  the  churchoyard,  though  the  free- 
hold be  in  -the  parson  :  that  is,  a  service  from  a  thing  to  a 
person  or  persons. 
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only,  in  which  a  man  had  a  vested  proper^ 
or  dominion,  the  praetor  was  obliged  to  lend 
his  aid  in  many  cases,  for  ||li||Dce,  by  the  ac- 
tio puhlidana^  if  a  depositary  or  trustee  lost  pos- 
session of  a  thing,  (in  which  in  time  he  would 
have  acquired  a  property,)  before  the  property 
accrued. — Recissoria^  to  guard  the  rights  of  per- 
sons in  an  enemy's  prison  or  beyond  sea,  and 
rescind  prescriptive  claims  set  up  in  their  ab- 
sence.— Pauliana^  where  a  debtor  had  disposed  of 
any  thing  to  defraud  his  creditors(20) ;  and  iSer- 
viana^  to  recover  a  distress  eloigned,  actions  deriv- 
ing their  names  from  the  various  praetors  who  were 
the  authors  of  them. 

If  incident  questions  arose,  which  must  be 
determined  previously  to  the  main  question,  they 
were  tried  in  actions  also  ranged  under  the  head 
of  real,  and  termed  prsejudicial  actions,  as  for 
instance,  whether  the  plaintiff  was  a  slave  or  a  bas- 
tard(21). 

The  personal  actions  of  the  civil  law,  as  Mr. 
J.  Blackstone  observes,  were  of  the  same  nature 
with  ours;  they  arose  from  contracts  or  torts, 
either  legally  or  equitably.  To  recount  them, 
seems  to  me,  at  this  day,  an  idle  and  superflu- 
ous  task,    but    curiosity   may   be   satisfied   by  re- 

(20)  This  answers  to  our  statute  against  fraudulent  con- 
Teyances. 

(21)  These  may  be  compared  partly  to  pleas  in  abatement, 
partly  to  issues  out  of  chancery.  Bracton  speaks  of  praju* 
dicial  actions,  lib.  3.  cap.  4. 
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corring  to  the  brief  but  dear  analysis  of  them 
made  by  Bishop  Halifax.  I  will  content  myself 
with  explaining  the  names  of  one  or  two  of  them, 
which  e?en  now  not  unfrequently  occur  to  learned 
readers. 

Candictionesj  or  condictious  actions,  took  place 
when  new  laws  introduced  new  obligations,  with- 
out prescribing  the  particular  suit  or  mode  of  en- 
forcement. The  Mtio  in  factum^  or  prascripiio  ver^ 
bisj  which  may  properly  be  construed  an  action 
on  the  case,  has  already  been  explained(22). 

Restitutio  in  integrum  was  to  rescind  the  con- 
tracts of  minors,  or  such  as  had  been  made  through 
force  or  fear.  Ex  mutuO'-'<ommodatOy  depositor  lo- 
cati  canducti — empti  venditi. — Pigneratitia  explain 
themselves  by  the  names  of  the  contracts  from 
whence  they  sprung,  and  in  many  of  these  cases 
there  was  not  only  a  direct,  but  a  contrary  action, 
that  is,  the  defendant  had  his  action.  £.  G.  the 
depositary  against  the  depositor,  to  indemnify  him 
for  any  expences  incurred. 

Of    mixt  actions    the     most    remarkable   men- 

(32)  As  applied  to  innaminaie  contracts.  See  Chap.  II. 
Prascripiis  a  Jureconsultis  quum  wdl<B  formulm  darentur  a 
Ptmti/Uibus  vel  pr<Btoribus.  If  it  were  worth  the  time  many 
resemblances  might  be  shewn  between  condictitious  actions 
and  some  of  ours :  thus  condictio  indebiti,  was  assumpsit  for 
money  paid  by  mistake. — Condictio  causa  data  non  secuta, 
assumpsit  to  recover  back  money,  where  the  consideration 
happened  to  fail. 
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tioned  are  the  communi  dividundo  and  the  Jiniun 
r^rundorum^  of  partition,  and  boundarie8(23), 
and  they  were  so,  because  the  prstor  might,  in- 
stead of  assigning  the  land,  give  if  he  chose  a  pe- 
cuniary compensation  and  remedy  against  the 
person;  but  why  this  was  more  peculiarly  the 
case  in  these  particular  questions  about  landed 
property,  doth  not  seem  so  clear. 

The  next  grand  division  of  actions  was  into 
those  baruB  fdei^  stricU  jurist  ^  arbUrarias,  In 
the  second  instance  the  court  was  legally  confined 
to  the  strict  words  of  the  contracts  or  agree- 
ments ;— in  the  first  with  more  latitude  could 
judge  what  was  the  real  equity  of  the  case; — 
in  the  last,  if  the  defendant  refused  to  listen  to 
reason,  the  judge  was  allowed  to  punish  his  obsti- 
nacy by  decreeing  more  than  the  sum  even  equita- 
bly due.  Indeed  the  actions  bona  Jidei  ^  arbi- 
traruB  seem  to  have  been  decided  by  arbiters,  ar^ 
bitrif  and  not  by  the  judices. 

Actions  were  again  divided  into  persecutory  of 
the  thing,  or  penalty,  of  both.  By  the  first  were 
meant  all  real  actions,  and  all  personal  founded 
in  contract ;  by  the  second  those  founded  in  tort ; 
by  the  last  such  in  which  some  thing  was  recover- 
ed, and  also  a  penalty  imposed  on  the  defendant, 
as  the  action  de  vi  bonorum  raptorum. 

The     distinctions     of      actions    into    such      in 

(23)  Familim  ereiseunda  and  HisridaiaHs  adiiio,  when  a 
stranger  kept  posseiaion  against  the  heir,  were  also  mix^d 
aetions. 
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which  double,  triple,  and  fourfold  damages  were 
recoverable,  or  in  which  less  than  the  sum  due 
was  recoverable,  as  for  a  dividend  of  a  bank- 
rupt's effects,  are  of  less  importance.  As  actions 
might  be  founded  in  contracts  entered  into  not 
odIj  by  the  man  himself,  but  also  by  those  un- 
der his  power,  as  his  son  or  his  slave,  this  gave 
rise  to  another  distinction  of  them,and  as  sue  h 
persons  might  also  commit  wrongs  for  which  the 
father  or  master  were  answerable,  the  class  of  noxal 
actions  originated  from  thence. 

The  distinction  of  the  actio  directa  ^  utilisj  is 
familiar  and  plain;  the  former  sprung  from  the 
direct  words  of  a  law,  the  latter  from  its  equitable 
interpretation. 

The  last  distinction  I  shall  mention,  is  into 
perpetual  or  temporary ;  the  former  were  so  called 
because  at  first  there  was  no  statute  of  limitation 
affecting  them,  though  they  were  afterwards 
confined  to  thirty  years,  which  seems  to  have 
been  the  longest  limit  allowed  for  bringing  any 
action ;  as  to  temporary  in  many  cases  the  limi- 
tation was  shorter,  even  down  to  three,  and  those 
savouring  of  a  criminal  nature  were  confined  in- 
deed to  twenty  at  the  most.  Pratorian  actions 
at  first  must  have  been  brought  within  a  year,  but 
afterwards  the  time  was  regulated  by  analogy 
with  those  called   civiL 

The  power  of  cumulcUing  actions  deserves  par- 
ticular notice;  it  is  unknown  to  the  English  law, 
and  even   to    the   Scotch,  but  is  a  distinguishing 
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feature  ia  the  practice  of  our  court  of  admiralty, 
which  8o  closely  follows  the  civil  law,  and  the 
principle  on  which  depends  the  salutary  privilege 
of  seamen  and  others  to  join  in  the  same  suit,  the 
general  ground  of  action  being  the  same,  in 
that  court,  which  advantage  is  one  of  the  great 
boasts  of  that  tribunal.  It  is  necessary  therefore 
to  know  that  the  Roman  or  civil  law,  for  the 
saving  of  expense,  and  curtailing  of  litigation, 
admitting  the  junction  of  several  actions  depend- 
ing on  one  and  the  same  ground,  as  in  imitation 
of  it  our  courts  of  equity  will  allow  commoners 
to  join  in  suit  on  a  question  of  common,  or  pa- 
rishioners to  establish  a  general  modus. 

Calvinus,  in  his  Lexicon  Juridicum,  has  from 
the  civil  law  (particularly  the  beginning  of  the 
pandect,  de  Jurisdictione  omnium  Judicum,  and 
the  end  of  the  chapter  in  the  Code  de  Annali  £x- 
ceptione)  abridged  the  following  account  of  the 
cumulation  of  actions.  Cumulatio  est  jus  per- 
sequendi  multis  actionibus,  in  uno  eodemque 
judicio  editis,  gratia  minuendarum  litium  semper 
permissa  nisi  fuerit  nominatim  probibita.  Est  in- 
troducta  propter  compendium  litigandi,  scilicet 
ut  apud  eundem  judicem,  eodemque  tempore, 
simul  disceptentur  ea  quae  alioquin  multiplicatis 
sumptibus  &  molestiis  seorsim  expedienda  forent. 
tit.  Cumulatio. 

The  method  of  proceeding  in  criminal  cases 
was  threefold,  by  inquisition,  accusation,  and 
denunciation,    names    and    modes    of    proceeding 
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also    familiar  to  the    ecclesiastical  coQrts   in    mo- 
dern times. 

Inquisition  was  an  act  of  the  judge  making  en- 
quiry by  virtue  of  his  office  in  general,  or  upon 
common  fame  existing  among  credible  persons, 
and  was  either  general  or  particular. 

Accusation  was  a  solemn  charge  of  a  crime,  in 
order  to  public  punishment,  preferred  to  a  judge 
by  a  private  accuser. 

Denunciation  was  the  delation  of  the  charge 
to  a  proper  tribunal,  by  persons  peculiarly  called 
upon  by  their  offices  to  enquire  into  the  existence 
of  crimes(24). 

I  shall  here  conclude  this  compendium,  which 
I  trust  will  be  an  useful,  and  from  the  difficulty 
of  compression  of  such  vast  materials  has  certainly 
been  to  me  a  laborious  selection  of  those  points 
which  appeared  most  worthy  of  notice  in  modem 
days.  By  -way  of  Appendix  the  Practice  of  the 
•Ecclesiastical  Courts,  as  is  deduced  from  the  Civil 
Law,  is  here  annexed. 

(24)  DeDonciations,  such  as  presentments  of  offences, 
by  churchwardens  and  questmen,  are  almost  out  of  use  with 
us;  the  two  other  modes  of  proceeding  are  familiar  under 
the  names  of  the  mere  ofice,  and  the  ofice  promoted.  The 
name  of  inquisition  seems  to  have  gone  into  disuse,  through 
detestation  of  the  Tile  use  made  of  it  by  certain  foreign 
ecclesiastics. 
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The  reader  will  in  this  chapter  find  some  pas- 
sages in  the  text,  and  some  notes,  which  are  re- 
peated in  the  chapter  upon  Admiralty  practice  in 
the  second  volume.  This  was  unavoidable,  unless 
important  matter  were  to  be  omitted  in  treating 
of  one  practice  or  of  the  other,  or  unless  the  stu- 
dent of  one  was  to  be  perpetually  referred  to  the 
other,  with  much  inconvenience. 


(  451  ) 


ON   THE  PRACTICE 

OP 

THE  ECCLESIASTICAL  COURTS. 


Haying  now  taken  a  short  survey  of  the  civil 
law,  we  shall  be  better  prepared  and  enabled  to 
understand  the  practice  of  the  ecclesiastical  courts. 
I  shall  speak  first  of  the  consistorial,  then  of  the 
prerogative,  and  lastly  of  the  courts  of  appeal- 
All  proceeedings  in  the  court  of  prerogative  be- 
ing summary,  to  understand  practice  thoroughly, 
our  first  and  principal  attention  should  be  paid  to 
the  consistorial  courts,  for  having  once  well  com- 
prehended the  proceedings  in  a  plenary  suit,  it  will 
be  easy  to  explain  those  in  a  summar}-. 

OF   THE  PRACTICE  OF  THf2  CONSISTORIAi.  COURTS. 

Causes    in    these     courts     are     either     plenary 
or  summary.      Plenary(l)    being    those   in   which 

(1)  Plenary  causes,  among  many  others,  are  all  testaman* 
tary  causes,  except  in  the  court  of  prerogative,  those  of  jac* 
titation,  dilapidation,  simony,  and  all  causes  of  correction 
from  the  office  voluntarily  promoted.  Tithe  causes  in  Ire- 
land, and  those  from  the  mere  office,  may  be  examples  of 
summary.  Defamation  causes  may  be  now  heard  summarise 
sinu.     See  6  Geo.  I.  ch.  6.  sec.  13. 

If  in  plenary  causes,  the  proceeding  be  summary,  i.  e.  with- 


462  PRACTICE  OP  THE 

the  order  and  solemDitj  of  the  law  are  exactly 
observed,  so  that  if  there  is  the  least  infringemeut 
or  omisstoD  of  that  order,  the  whole  proceed- 
ings are  annulled. — Summary^  those  in  which 
such  order  is  dispensed  with.  My  first  business 
shall  be,  and  it  is  much  the  most  important,  to 
explain  the  order  of  proceeding  in  plenary  causes. 

In  every  plenary  cause  there  are  three  parts, 
one  from  the  citation  to  the  contestation  of  suit  in- 
clusively. 

The  second,  from  the  contestation  of  suit  exclu- 
sively to  conclusion  in  the  cause  inclusively. 

The  third  from  conclusion  to  definitive  sen- 
tence. 

Under  the  first  division  I  shall  consider, 

1.  Citation. 

2.  Contumacy. 

S.  Appointment  of  a  proctor. 
4«  The  Libel. 

5.  Exceptions,    Replication    and  Contestation  of 
suit. 

Under  the  second, 

1.  Further  allegations.      )   with     exceptions     to 

2.  Personal  answers.         5       each. 

out  contestation  of  suit,  an  assignation  and  term  to  propound 
all  things,  and  to  conclude,  and  without  conclusion  the 
whole  is  nullity ;  but  if  in  summary  causes  the  proceeding 
be  plenary,  it  is  not  invalid.  In  case  of  doubt,  therefore,  it 
is  better  to  proceed  plenarily.  See  Oughton's  Or  do  Judici- 
orum,  tit.  7. 
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3.  Proofs  by  witoesses. 

4.  Publication. 

b.  Term  to  pro[)ound. 
6*  Conclusion. 

Under  the  third, 

1.  Sentence. 

2.  Execution(2). 

CITATION. 

Since  citation  is  the  beginning  and  foundation 
of  the  whole  cause,  and  an  invalid  citation  can 
produce  no  effect  ("unless  cured  by  the  appear- 
ance of  the  impugnant  in  person,  or  his  lawful 
proctor),  it  is  necessary  to  observe  the  requisites 
to  a  good  citation,  which  Gail  reduces  to  six(3)| 
viz.    the    insertion    of   the    name    of   the  judge — 

(2)  I  think  this  the  plainest  analysis^  Oughton  makes  one 
somewhat  different,  and  many  of  the  writers  oo  civil  law^  a 
third  still  different  from  his,  viz.  preparatoria  judicii,  the 
preparatives  of  the  cause,  which  are  down  to  contestation 
of  suit,  and  judicium  ipsum,  the  cause  itself,  which  is  from 
contestation  of  suit  to  sentence  inclusively,  and  divide  botk 
the  preparatories,  and  the  members  of  the  cause  itself,  into 
substantial  and  incident  Intervention  and  reconvention  will 
come  in  with  more  clearness,  after  once  analysing  a  simple 
suit  free  from  those  ingredients. 

(3)  Oughton  doth  the  same.  I  prefer  Gail  to  Maranta 
upon  this  head,  because  the  latter  expressly  declares  that  he 
is  looking  to  the  local  practice  of  the  kingdom  of  Naples. 
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of  the  proQiovent—- of  the  impagDant— of  the 
cause  of  suit— of  the  place — and  of  the  time  of 
appearance,  to  which  we  may  add  the  affixing 
the  seal  of  the  court,  and  name  of  the  register 
or  his  deputy. 

In  mentioning  the  defendant,  besides  the  de- 
scription of  him  evidently  necessary,  the  120th  Ca- 
non(4)  ordains  that  no  bish<^,  or  other  ecclesi- 
astical judge,  shall  suffer  any  general  process  of 
quorum  nomina  to  ba  sent  out  of  his  court,  ex- 
cept the  names  of  all  such  as  are  thereby  to  be 
cited  shall  be  first  expressly  entered  by  the  hand  of 
the  register  or  his  deputy  under  the  said  process,  and 
the  said  process  and  names  be  first  subscribed 
by  the  judge,  or  his  deputy,  and  his  seal  thereto 
affixed. 

The  species  of  persons  to  be  cited  is  also  to 
be  considered.  Noblemen  are  to  be  cited  by 
letter  missive.  Minors  under  twenty-one  to  be 
enjoined  to  appear  according  to  law,  that  is,  by 
their  guardians,  (or  if  they  have  no  guardians, 
themselves  or  the  persons  they  reside  with  are 
cited),  and  bodies  politic  by  their  syndic  law- 
fully constituted.  From  a  consistorial  court, 
no  citation  can  issue  to  summon  a  man  out  of  his 
diocese(5). 

(4)  The  69th  in  Ireland. 

(5)  By  statute ;  but  if  he  appear,  and  submits  to  the  sail, 
no  prohibition  will  be  granted. 
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CONTUMACY. 

Under '  the  last  head  we  supposed  the  parly 
cited  to  pay  obedience  to  the  citation.  Wc  must 
now  consider  the  case  of  bis  contumacy  in  not 
appearing.  First,  when  he  has  been  served  with 
the  citation ;  secondly,  when  he  absconds,  or  at 
least  cannot  be  found,  to  be  served  with  the  ci- 
tation; and,  thirdly,  I  wilt  consider  the  case  of 
his  appearing,  and  disappearing  again. 

In  the  first  instance,  the  primary  citation  being 
returned,  and  oath  made  of  the  service  thereof, 
and  upon  proclamation  made  the  party  not  ap- 
pearing, it  is  prayed,  in  pain  of  bis  contempt, 
that  a  citation  issue,  summoning  the  party  to 
shew  cause  why  he  should  not  be  excommuni- 
cated. 

This  being  served  on  him,  and  not  being  obeyed, 
a  citation  issues  to  him  or  her  to  see  or  hear 
themselves  excommunicated,  together  with  a  man- 
date or  authority  to  some  proper  person  to  exe- 
cute the  said  citation,  the  whole  of  which  is 
usually  prayed  for  by  the  name  of  u  videndum  ad 
mandateCB). 

The  last  mentioned  citation  being  returned, 
and   oath   made  of   the    service  thereof,   and  the 

(6)   If  the  party    once   appear,    and    appointa  a  proctor 
who  exbibitd  a  proxy,  all  the  trouble  on  the  following  pt 
is  saved,  for    this   proctor    never    can  disappear   in    the   c< 
sistorial  court. 
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maodate  being  also  retorned,  together  with  a  cer- 
ti6cate  of  the  ezecDtioD  ihrreof,  the  judge  as- 
signs the  party  to  be  excommunicated,  which 
however  still  cannot  be  done  till  the  end  of  four- 
teen days,  at  the  expiration  of  which  time  the 
proctor  offers  a  schedule  or  decree  for  excom- 
munication in  writing,  which  the  judge  at  his 
petition,  on  that  or  perhaps  the  next  court  day, 
(7)reads  and  promulges(B).  The  party  is  then 
to  be  denounced  and  declared  excommunicate  in 
his  pansh  church,  by  the  minister  only,  in  lime 
of  divine  service  upon  a  Sunday,  and  the  de- 
nunciation, with  a  certificate  of  the  execution 
thereof,  is  lodged  with  the  register ;  and  then  if 
the  party  stands  out  excommunicate  for  forty 
days,  to  be  reckoned  not  from  the  excommuni- 
cation but  from  the  denuDciation,  application  is 
made  to  chancery  for  the  writ  de  excommunicato 
capiendo{9). 
After   all   this  tedious  process,  though  the  con- 

(7)  Wheiher  this  and  other  acts  shall  be  done  oo  suc- 
CMding  court  days,  or  more  time  be  giren  and  allowed, 
moBl  d^Kod  very  much  on  circumstances,  and  the  dis- 
cretion or  the  court. 

(8)  If  the  judge  be  a  layman,  he  must  call  in  some 
'  and  discreet  clergyman  to  read  the  sentence  of  ex- 
unication  in  his  presence. 

The  proceedings,  if  the  party  stands  out  eicom- 
Blion  for  forty  days,  with  the  mode  of  application  to 
^ry  for  the  writ  de  Exconim.  Cap.    are   found   in  Burn, 
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tumacious  person  is  punished,  his  adversary  has 
made  little  progress  towards  the  hearing  of  his 
cause.  He  must  now,  to  enable  himself  to  pro- 
ceed to  hearing  without  an  appearance  on  the 
other  side,  issue  a  citation,  called  a  citation  to  alt 
tffectSj  the  purport  of  which  is  to  desire  the  de- 
fendant to  come  and  see  all  the  proceedings  which 
are  to  be  had,  recounting  them  minutely  up  to 
final  sentence.  A  libel  is  next  lodged  in  the  re- 
gistry, and  an  order  made  that  the  opposite  party 
do  answer  it  within  a  certain  time,  which  he 
not  doing,  his  non-appearance  is  taken  for  a  nega- 
tive contest(iO)  or  plea  of  the  general  issue, 
and  the  plaintiff  or  promo  vent  proceeds  with  his 
proofs,  and  goes  on    to  hearing. 

2dly.  Now  suppose  the  party  absconds  and 
cannot  be  served,  or  it  cannot  be  found  where  he 
is,  though  he  doth  not  intentionally  conceal  him- 
self, the  primary  citation  being  returned  with  a 
non  est  inventtis^  in  the  former  case  a  citation  viis 
^  modis  issues,  in  the  latter  a   public  edict. 

The  citation  viis  &  modis,  as  the  name  im- 
ports, must  be  executed  in  all  or  any  of  the 
ways  that  occur  of  making  it  most  public — by 
publication    in    the    street,    or    in    the    church    in 

(10)  But  in  the  prerogati?e  where  the  proceedings  are 
sttnmutry,  upon  the  return  of  the  first  citation,  the  non- 
appearance 18  taken  for  a  negati?6  contest,  and  you  pray 
liberty  to  file  a  libel,  no  videndum  ad  mandate,  nor  any 
thing  of  that  kind  being  necessary,  except  in  proceedings 
for  eMtf,  and  such  like. 
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time  of  divine  senrice,  or  hy  affixing  it  to  the 
door  of  the  man8ion-hou8e(ll)  or  parish  church 
of  the  party,  or  perhaps,  (which  is  the  usual 
way  of  executing  the  public  edict),  by  affixing 
it  on  the  public  exchange,  or  some  such  noted 
place  of  resort.  The  public  edict  is  executed  in 
the   mode   last   mentioned. 

The  citation  viis  &  modis,  or  public  edict,  be- 
ing executed,  a  certificate  must  be  made  of  the 
premises,  and  the  citation  brought  into  court ; 
and  if  the  party  cited  then  appear  not,  the 
proctor  of  the  opposite  party  accuses  his  con- 
tumacy, he  being  first  three  times  called  by  the 
crier  of  the  court,  and  in  pain  of  his  contu- 
macy requests  that  he  may  be  cited  to  shew 
cause  why  he  should  not  be  excommunicated, 
which  being  also  returned  with  a  non  est  invefUusj 
a  videndum  ad  mandate  viis  ^  modis  issues,  and 
the  party  is  then  excommunicated,  and  after- 
wards denounced  excommunicate;  after  which  a 
citation  to  all  effects  issues,  upon  the  return  of 
which  liberty  is  given  to  the  promovent's  proc- 
tor to  exhibit  a  libel,  and  produce  and  examine 
witnesses,  and   to  go  on  to  sentence. 

9dly.  The  third  case  is  where  the  party  has  ap- 
peared, and  appointed  a  proctor  who  exhibits  a 
proxy,  and  afterwards  wants  to  disappear  again. 
In  the  prerogative  court  this  doth  not  signify,  as 
he  can  be   proceeded    against   in   his   absence ;   but 

(11)  The    outward    door»   for    the    house   cannot    be    en- 
tered  for  the  purpose  without  consent. 
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]Q  the  coDsistorial  court  formerly  infinite  de* 
lay  and  mischief  were  occasioned  by  this  trick  of 
an  impugnant,  because  bis  adversary  was  obliged 
in  such  case  over  and  over  again  to  proceed  by 
videndum  ad  mandate,  even  to  compel  him  to  an- 
swer or  join  issue  upon  a  libel  or  allegation(12). 
In  the  consistorial  court,  therefore,  the  late  emi- 
nent judge  established  a  rule,  which  has  been  fol- 
lowed by  his  very  learned  successor,  that  either 
party,  when  he  appears  and  exhibits  a  proxy,  can- 
not disappear  under  pain  of  suspension  of  the 
proctor  attempting  so  to  do,  which  salutary  mode 
renders  the  old  tedious  process  in  such  case  unne- 
cessary. There  seems,  however,  to  be  a  diffi- 
culty where  a  personal  answer  is  called  for,  for 
that  the  proctor  cannot  give  in ;  but  I  have  heard 
it  said,  that  in  such  case,  for  want  of  the  answer, 
the  party  would  be  excommunicated  iMianter. 
And  in  another  case  the  party  must  be  proceeded 
against  personally  and  excommunicated,  and  the 
appearance  of  his  proctor  can  be  of  no  service, 
or  rather  his  appearance  is  suspended,  viz.  where 
the  party  is  contumacious  in  not  obeying  the  or- 
der of  the  court  respecting  the  payment  of  ali- 
mony (13). 

APPOINTMENT  OF  A  PROCTOR. 

The   citation   being   returned,   a   proctor   in   the 
usual  course  appears  for  the   promovent,  and   sup- 

(12)  This  is  founded  in  the  practiee  of  the  canon  law. 

(13)  There  may,  perhaps^  be  other  caaes  which  do  not  oc- 
cur to  my  recollection. 
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posing  the  impugaant  to  obej  the  citation,  a  proc- 
tor also  appears  for  him.  These  proctors  may  be 
recalled  before  contestation  of  suit,  not  after,  in 
strict  practice.  After  contestation  of  suit,  and 
not  until  then,  they  become  domini  latis,  the  effect 
of  which  is,  that  they  can  substitute  another  proc- 
tor in  their  place,  which  they  cannot  do  before, 
at  least  without  a  special  proxy  or  a  special  clause 
in  the  general  one(14),  and  may  then  proceed  in  the 
suit,  even  after  the  death  of  the  client,  and  all 
notices  are  directed  to  them  only. 

The  proctor  is  to  be  appointed  I'erbally  by  the 
party  present  in  court(15),  or  by  writing  under 
seal  attested  by  a  notary  public,  or  sometimes 
merely  signed  by  the  party.  And  though  he 
have  such  authentic  proxy  under  seal  for  all  ge- 
neral purposes,  a  special  proxy  may  still  be  re- 
quisite, to  give  him  authority  for  some  particu- 
lar purposes. — E.  G.  in  a  testamentary  cause, 
suit  having  been  contested,  and  the  will  denied, 
the  party  cannot  afterwards  come  in  and  con- 
fess the  will  on  his  general  authority  without  a 
special  proxy  for  that  purpose;  if  therefore  be 
has  no  special  proxy,   he   must    let    the  cause  go 

(14)  This  is  usual,  and  includes  a  clause  empowering 
them  to  substitute  from  the  beginning.  Notices  of  motions, 
dc^o.  are  not  recognized  by  these  eouru,  as  by  the  courto  of 
Jaw,  though  they  may  be  used  by  the  proctors  inter  sc  for 
mutual  information. 

(15)  Usually  in  writing. 
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on  upon  proof,   to  a   hearing  ex  partem  which   in- 
deed is  the  usual  and  best  mode. 

Proxies  are  always  necessary,  but  particularly 
in  the  prerogative  court,  because  there  they 
proceed  in  the  absence  of  the  party,  which  can- 
not be  done  in  the  consistorial  courts. 

The  proctor  ceases  to  be  proctor,  and  is  func- 
tus officio  after  sentence  and  appeal,  or  by  the 
death  of  the  party  before  contestation  of  suit, 
or  he  may  inform  the  court  at  any  time  that 
he  wishes  to  be  no  longer  employed  for  the  party. 

In  ancient  times,  besides  the  libel,  there  were 
put  in,  after  ji^ontestation  of  suit,  positions  and 
articles(16).  These  are  all  now  comprehended  in 
the  libel. 

The  positions  were  intended  to  be  answered  by 
the  adversary,  the  articles  to  be  proved,  and 
what  was  posited  could  not  be  controverted,  qui 
pohit  fateturj  but  neither  of  them  were  in  an  in- 
terrogatory form,  any  more  than  is  any  part  of 
the  libel  in  the  spiritual  court. 

LIBEL. 

We  shall  here  consider  the  requisites  to  a  good 
libel,  in  considering  which  Gail  will  be  an  ex- 
cellent guide.  It  must  consist  of  a  narration 
and  conclusion(17).  It  must  be  apt,  and  the  in- 
eptness  of  the  libel  is  chiefly  to  be  looked  for  in 
the     conclusion     or    prayer,     which    restrains    the 

(16)  By  the  practice  of  the  canon  law. 

(17)  Bee  Gail,  lib.  1.  Obaerv.  61.  et  deinceps. 
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narration  to  what  itself  contains,  and  which  is 
absolutely  necessary  in  civil  cases,  though  not  in 
criminal ;  but  as  a  general  prayer  has  the  same 
effect  as  in  the  courts  of  equity,  it  is  generally 
put  in,  in  the  same  salutary  manner,  e.  g.  thus: 
wherefore  this  party  prays  right  and  justice,  and 
with  costs,  &c.  or  perhaps  a  little  more  particularly 
thus :  wherefore  this  party  prays  right  and  justice, 
and  that  she  may  be  separated  from  the  bed  and 
board  of  the  said  A,  and  that  he  may  be  compelled 
to  pay  sufficient  alimony  to  this  party,  according  to 
his  fortune,  quality,  and  condition,  with  alimony 
pending  this  suit,  and  costs. 

The  proper  definition  of  an  inept  libel,  is 
when  there  doth  not  appear  therein  a  cause  of 
action  ;  if  the  libel  be  inept  only  in  part,  it  doth 
not  vitiate  the  ^ whole, — The  judge  is  if  possible 
to  support  the  libel,  and  interpret  it  favourably 
for  the  plaintiff,  and  when  he  rejects  it,  accord- 
ing to  Gail  he  may,  without  dismissing  the  de- 
fendant, enjoin  the  plaintiff  to  exhibit  another 
libel   clear  and  properly  conclusive. 

The  libel  must  be  clear  and  explicit,  for 
otherwise  how  can  the  defendant  know  how  to 
defend  himself,  or  the  judge  how  to  pronounce 
sentence  ?  and  this  is  particularly  necessary  in  a 
criminal  suit(l8).  Obscurity,  says  Gail,  may 
arise    in    a    libel,   on    account  of    its    being    too 

(18)  Gail,  lib.  1.  Obs.  67.     This  must  mean,  I   take  for 
granted,  before  contestation  of  suit. 
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general,  too  indefinite  or  vague,  equivocal  or  al- 
ternative. 

The  other  characteristics  of  a  good  libel,  such 
as  that  it  should  be  sufficiently  certain,  not  idly 
long,  irrelative,  or  argumentative(19),  are  too 
obvious  to  need  discussion.  *  Heineccius  laughs  at 
many  of  the  clauses  usually  inserted,  and  even  at 
the  prayer  for  costs,  which,  says  he,  the  judge 
is  by  his  office  bound  to  decree,  though  not  men- 
tioned (20). 

The  promovent's  proctor,  on  putting  in  the  li- 
bel, prays  the  impugnant's  proctor's  answer,  who 
then  prays  a  time  to  be  assigned  him  to  prepare 
an  answer,  which  in  the  common  course  is  the 
next  court  day,  but  may  be  enlarged  at  the  dis- 
cretion of  the  judge.  The  promovent's  proctor 
also  says,  or  rather  is  supposed  to  say,  that  he 
repeats  the  libel,  and  prays  it  may  be  repeated 
in  vim  positionum  ^  articulorum(21). 

(19)  "  In  criminalibas  libellus  obscurus  vel  generalis  non 
"  procedit,  etiain  parte  non  opponente,  sed  debet  esse  certL 
**  criminis  loco  6i^  tempore  coarctati^  ita  ut  reus  -  negativam 
''  loco  6i^  tempore  coarctatam  probare  possit — aliter  desensio 
"  toHeretar."  Gail,  lib.  1.  Obs.  612.  There  is  no  point  in 
which  libels  are  so  apt  to  offend  as  this;  hence  our  plead- 
ings  in  the  spiritual  courts  oflen  bear  the  resemblance  rather 
of  a  lawyer's  speech,  than  of  a  party's  pleading ;  full  of  tn- 
veciive  and  inference,  when  they  should  contain  only  aver^- 
ments, 

(30)  On  the  Pandects,  part  1.  338. 

(21)  For  the  meaning  of  this,  see  ante,  p.  461. 
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Caveators  must  both  allege  immediately.  A 
copy  of  the  libel  must  be  given  to  the  impug- 
nant  by  2  Henry  V.  stat.  cap^  3.  but  no  prohibi- 
tion will  go  to  the  admiralty  for  refusing  the  copy 
of  a  libel,  for  the  stat.  2  Henry  V.  doth  not  ex- 
tend to  the  admiralty.     See  Salk.  553. 

The  libel  being  thus  filed  with  all  due  circum- 
stanceSy  the  next  step  is  for  the  impugnant  to  give 
in  his  answer  to  it. 

EXCEPTIONS,  REPLICATION,  AND  CON- 
TESTATION OF  SUIT. 

The  libel  is  answered  in  a  general  manner  by 
a  concession  of  its  truth,  which  is  called  contest- 
ing  it  ajffirmativtlyj  or  by  a  general  denial  in  the 
nature  of  a  plea  of  the  general  issue,  which  is 
said  to  contest  it  neg(Uively(^22) :  Or  it  may  be 
opposed  by  exceptions,  in  the  nature  sometimes 
of  demurrers, — ^at  other  times  of  pleas  in  bar,  or 
in  abatement,  as  shall  be  explained  presently  ;  or 
by  pleadings,  stiled  in  these  courts  matters  con- 
traryj  defensive^  or  justificatory;  and  in  common 
parlance,  any  one  of  these  is  said  to  make  a  con- 
testation of  suit(23),  though  inaccurately. 

(23)  The  usual  form  of  contesting  it  negatively  is,  admit 
the  same  as  far  as,  Slc.  Slc.  and  contest  the  rest  negative- 
ly, A.  B.  advocate. 

Tbe&ca.  mean  as  far  as  it  mikes  for,  or  is  favourable  to 
my  client. 

(23)  Strictly  speaking,  contestation  of  suit  is  confined  to 
the  genereil  issve. 
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If  the  impugnant  neither  confesses  the  promo- 
vent's  libel,  nor  contests  it  negatively,  which  is 
pleading  the  general  issue,  he  j^robably  then  puts 
in  an  exception,  which  exception  may  be  cither 
peremptory  or  not ;  if  it  perempts  the  suit,  it 
must  do  so  either  for  trause  apparent  on  the 
face  of  the  libel,  or  for  cause  first  appearing  in 
the  exception  itself.  In  the  first  case  it  answ^s 
to  a  general  demurrer, — in  the  latter,  to  a  special 
plea  in  bar. 

If  it  doth  not  perempt  the  suit,  but  excepts 
for  the  defect  of  form  in  the  promovenl's  plead* 
ings,  or  for  matters  set  forth  in  itself,  but  not 
amounting  to  a  bar,  it  answers  in  the  first  place 
to  a  demurrer  for  want  of  form^  in  the  latter  to 
a  plea  in  abatement.  But  still  to  all  these  various 
pleadings,  the  civil  law  has  assigned  only  the  gene- 
ral name  of  exception^  with  a  distinction  into  those 
dilatory  and  those  peremptory. 

In  modern  practice  indeed  more  names  of  plead- 
ings have  been  introduced  over  and  above  those 
kno  wn  to  the  ancient.  If  the  ptea  be  a  justifica- 
tion, it  is  called  a  matter  justificatory — if  it  be 
of  an  excusing  nature,  and  contains  much  de- 
fence, but  does  not  amount  to  a  full  justification^ 
it  is  called  a  matter  contrary  and  defensive;  and 
if  it  denies  the  fact  not  generally,  but  specially  set- 
ting forth  special  circumstances,  it  is  called  a  mat- 
ter contrary  only(24).     ^ 

(24)  The  disiinction  of  the  cW\\  law  between  exceptions 
properly  so  called,  and  defences ,  doth  not  seem  however  per- 
fectly   to    tally  with    the  distinctions    above,    which    I    have 

Vol.  I.  69 
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To  illustrate  all  these  by  example :  if  in  a  suit 
for  jactitation,  the  partj  can  positively  deny  the 
fact)  he  contests  the  libel  negatively;  but  suppose 
in  a  suit  for  jactitation  of  marriage,  that  it  appeared 
on  the  face  of  the  promovent's  libel  that  he  had 
no  cause  of  suit,  a  peremptory  exception  in  general 
terms,  in  the  nature  of  a  general  demurrer,  might 
be  put  in  by  impugnant. 

If  on  the  other  hand  the  libel  was  perfect,  but 
a  bar  is  started  by  the  impugnant,  as  for  instance, 
that  the  cause  was  substantially  tried  before  in  a 
suit  in  which  the  present  promovent    might  have 

not  taken  from  books,  but  collected  from  my  owd  obserra- 
tions.  See  Heineccius  ad  Institata,  lib.  4.  tit  13.  Pro- 
prie  dicitur  exceptio  quando  actori  coropetit  actio^  quia  est 
actionis  ezelusio,  quando  autem  actori  nullo  actio  competit, 
id  quod  opponit  reus  proprie  vocatur  defensio.  Lanfranci 
praxis,  ch.  4.  de  exceptionibus :  but  by  modern  jurists,  the 
latter  are  called  exceptions  of  fact,  to  distinguish  them  from 
the  others,  which  are  called  exceptions  of  law ;  for  in  its 
most  extended  sense,  the  word  exception  included  both,  and 
was  omnis  rei  allegatio  ac  defensio  qua  intentio  actoris  vel 
Ipso  jure  vel  ob  aquitatem  eliditur. 

Pleas  in  excuse,  or  in  justification,  are  so  common  in  law, 
(though  they  have  not  been  so  strongly  distinguished  from  other 
pleas  as  in  the  ecclesiastical  court)  that  the  above  distinc- 
tion which  I  have  taken  wants  no  comment.  I  will  not  say 
that  the  above  distinction  between  matters  contrary,  and  mat- 
ters contrary  and  defensive  is  accurately  observed,  but  it 
seems  to  me  the  true  one.  A  pleading  is  sometimes  called 
a  matter  peremptory  and  defensive :  for  instance,  a  wcrniaB 
institutes  a  suit  for  a  divorce  on  account  of  cruelty,  and  for 
alimony,  the  husband  may  plead  adultery  in  her,  which 
perempts  her  demand  for  alimony,  and  in  some  measure  ex^ 
cuses  or  defends  his  harsh  behaviour. 
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intervened,  the  objection  is  urged  in  a  pleading 
called  also  a  peremptory  exception^  but  in  the  na- 
ture of  a  plea  in  bar. 

If  no  such  objections  are  in  the  power  of  the 
person  of  the  impugnant,  he  may  perhaps  find 
defects  in  the  form  of  the  libel,  e.  g.  for  omit- 
ting the  setting  forth  of  time  and  place,  or  for 
not  annexing  documents  therein  referred  to,  and 
mark  them  by  an  exception^  not  called  peremp- 
tory, but  simply  stiled  an  exception,  which  is  in 
the  nature  of  a  demurrer  for  want  of  form.  Or 
he  may  possibly  object  to  the  jurisdiction  of  the 
court,  or  plead  that  the  promovent  is  a  minor,  not 
competent  to  institute  a  suit,  by  exceptions  in  the 
nature  of  pleas  in  abatement. 

But  now  let  us  revert  to  the  second  case,  and 
suppose  that  the  impugnant  has  a  plea  in  bar, 
and  that  it  not  only  perempts  the  suit,  but 
amounts  to  a  justification,  e.  g.  that  he  had  a 
right  to  jactitate,  for  that  a  marriage  had  actu- 
ally taken  place  ;  he,  probably,  instead  of  calling 
his  plea  a  peremptory  exception,  will  call  it  a 
matter  justificatory ;  if  on  the  other  hand  he  can- 
not justify,  but  has  matter  of  excuse,  e.  g.  that 
he  did  not  boast  or  jactitate  in  order  to  hurt  the 
good  name  of  the  promovent,  but  at  her  own 
earnest  request  and  desire,  it  will  be  called  a  fnat- 
ter  contrary   and  defensive. 

If  after  all  impugnant  finds  he  has  no  occasion 
to  have  recourse  to  any  of  these  defences,  and  is 
able  to   deny  the  fact,  but  fears  that  upon  such   a 
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general  issue  lie  shall  not  be  enabled  to  give  in  evi- 
dence special  facts,  supporting  his  denial,  and 
making  the  charge  of  promoveut  impossible  or 
improbable,  he  may  put  in  simply  a  matter  con- 
trary(2b\   stating   the  defence    specially. 

The  promovent  is  now  called  upon  to  reply, 
ivhich  he  may  do  in  various  ways :  he  may  (ac- 
cording to  the  case)  think  proper  to  plead  and 
contest  the  admissibility  of  the  adversaries'  excep- 
tion, which  may  be  compared  to  joining  in  de- 
murrer ;  or  if  it  has  been  in  the  nature  of  a  plea 

(25)  This  last  instance  may  perhnps  be  better  illustrated 
in  some  other  suit.  Suppose  in  a  suit  for  restitution  of  con- 
jugal rights,  the  inipugnant  wishes  not  only  to  deny  his 
marriage,  but  to  shew  the  improbability  of  such  a  marriage 
from  the  mean  situation  of  th^  other  party.  Suppose  in  a 
suit  for  tithes,  insisting  upon  a  usage,  he  might  wish  not 
merely  to  deny  the  usage,  but  to  shew  something  quite  in- 
consistent with  such  an  usage.  Again,  suppose  in  a  suit  for 
a  divorce  for  cruelty  and  expulsion  from  the  husband's 
house,  the  husband  should  plead  condonation,  and  that  the 
wife  had  come  back  and  cohabited ;  and  suppose  that  she 
really  had  returned  to  the  same  house  from  necessity,  but 
not  animo  cohabitondi,  and  had  lived  in  a  different  wing  of 
the  house  and  never  seen  him,  a  bare  denial  would  never 
do,  without  explaining  all  the  circumstances  by  a  contrary 
matter;  and  here  a  question  may  occur,  whether  after  a 
negative  contest,  such  a  contrary  matter  may  be  added  upon 
further  consideration,  and  I  have  known  it  to  be  done.  It 
may  be  awkward,  but-  I  see  no  inconsistency  in  it.  In  old 
pleadings,  as  I  find  by  the  registry  books,  th«se  matters 
contrary    are  sometimes   stiled  allegations. 
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in  bar,  he  may  contest  it  negatively,  or  may  per- 
haps put  in  a  peremptory  exception  to  it  on  his 
part,  in  the  nature  of  a  demurrer ;  '  or  he  may 
literally  reply,  as  if  the  will  of  a  woman  deceased 
be  alleged,  B.  may  possibly  plead  that  she  was 
married,  and  could  not  make  a  will. — A.  'replies 
that  the  marriage  was  void :  but  such  special  re- 
plications are  not  frequent. 

In  the  old  books  of  Roman  and  civil  law,  we 
find  mention  of  duplications,  triplications(26), 
and  quadruplications,  answering  to  rejoinders,  re- 
butters, and  surrebutters,  but  they  are  very  seldom 
in  use. 

The  pleadings  being  arrived  at  their  comple- 
tion, the  parties  must  at  length  have  come  to  a 
direct  issue  or  contradiction,  not  with  the  strict- 
ness of  our  legal  proceedings  which  require  an 
issue  upon  a  single  point,  (though  that  point  need 
not  consist  of  a  simple  fact)(27),  but  to  some 
general  denial  and  contradiction  made  by  the  last 
pleader  of  the  exception,  replication,  or  other 
ouitter  immediately  preceding — Status  Jit  quees- 
iionis ;  judicii  suscepti  utrinque  facta  est  profession 
i.  e.  the  parties  have  agreed  what  is  the  question 
^really  to  be  tried,  and  are    ready  to   go  into   evi- 

(26)  Names  formerly  of  pleadings  of  English  law. 
To  go  beyond  a  duplication  was  bad  pleading.  I  have, 
among  other  precedents,  one  instance  of  a  duplication,  but 
I  have  seldom  known  it ;  however,  in  a  late  appeal  of 
Evans  and  Napier,  in  Ireland,  this  whole  train  of  pleading 
was  gone  through. 

(27)  Burr.  p.  320. 
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dence ;  and  here  again  the  ambiguity  of  the  terms 
litis  coDtestatio  occurs,  and  the  parties  are  fre- 
quently in  books  said  at  this  stage  to  have  arrived, 
and  not  before,  at  the  litis  contestatio(2H). 

(28)  •It  18  very  remarkable  that  Oughton  gives  no  ex- 
press chapter  on  these  pleadings,  nor  any  aid  to  the  analysis 
of  them,  nor  treats  of  exceptions,  except  those  to  testimony, 
BO  that  I  have  been  obliged  to  depend  on  observations  and 
reflections,  without  any  assistance  from  books.  Oughton 
merely  treats  of  the  genera]  negative  contest  to  the  plain- 
tiff's libel,  which  is  the  only  thing  that  he  professes  to 
mean  by  contestation  of  suit;  and  Heineccius,  thongh  he 
admits  that  these  words  are  sometimes  used  in  the  sense  men- 
tioned in  the  text  above,  evidently  considers  that  as  an  abuse 
of  the  words.  If  the  rule  of  our  law  be  the  same  with  the 
civil,  that  no  dilatory  exception  can  be  put  in  after  con- 
testation of  suit,  it  becomes  important  to  know  the  proper 
sense  of  the  words,  a  question  which  has  been  discussed  in 
the  chapters  on  the  civil  law.  Perhaps,  after  all,  these  suits 
resemble  the  actions  bona  fidei  of  the  Romans,  in  which  this 
strictness  was  unnecessary.  But  though  the  strict  meaning 
which  I  have  annexed  to  the  contestatio  litis  of  the  civil 
law  be  acknowledged  by  Judge  Blackstone,  who  says,  it  is 
a  general  assertion  that  the  plaintiff  has  no  ground  of  action , 
yet  in  common  practice  Maranta's  assertion  is  true,  primus 
actus  qui  solet  immediate  fieri  post  litis  contestationem,  in 
causis  in  quibus  lis  contestatur  habet,  vim  litis  contestationia 
in  causis  in  quibus  lis  non  contestatur. 
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THE  SECOND  STAGE  OF  THE  CAUSE  IS 
FROM  CONTESTATION  OF  SUIT  TO 
CONCLUSION. 


ADDITIONAL  ALLEGATIONS. 

The  suit  is  now  completely  contested,  and  the 
parties  readj  to  proceed  to  proof;  but  as  I  have 
hithertO}  for  the  sake  of  simplicity,  considered  the 
promovent  as  having  only  a  right  to  put  in  one 
allegation  (as  a  plaintiff  at  law  files  but  one 
declaration)  and  as  he  has  a  right  by  the  course 
of  the  court  to  put  in  three,  each  supporting  and 
strengthening  the  preceding,  it  is  necessary  to 
observe,  that  whatever  has  been  said  hitherto  of 
the  one  libel,  must  be  considered  as  applying  to 
each  of  these  three,  when  they  are  put  in;  to 
explain  this  further,  the  promovent  having  re- 
ceived light  from  the  pleading  of  the  incumbent, 
amends  his  bill,  to  use  a  phrase  familiar  to  the 
equity  lawyer,  i.  e.  he  files  a  second  allegation 
(for  this  part  of  the  proceedings  may  be  more 
justly  compared  to  those  in  our  equity  courts, 
than  in  those  of  law),  and  in  the  same  manner 
he  may  file  a  third;  but  he  can  go  no  further, 
though  one  would  imagine  from  what  is  said  by 
Oughton,  in  the  notes  to  titles  112  and  113,  that 
formerly  he  could. 

But  though  in  some  respect    a  comparison  may 
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thus  lie  made  with  amendert  bills  iu  our  courts 
of  equity,  in  others  the  comparison  totally  fails. 
The  opposite  pjirty  always  pleads  to  these  allega- 
tions ;  and  though  he  may  be  also  called  on  to 
answer  them  article  by  article,  never  doth  so  un- 
less particularly  required,  so,  that  upon  the  whole, 
the  practice  widely  differs  from  that  of  courts  of 
equity(2n). 

When  the  custom  of  putting  in  these  additional 
allegations  originated  I  know  not,  for  we  find  oo 
mention  in  the  ancient  civil  law  of  more  than  one 
libellus;  and  indeed,  in  strictness  of  speech,  I 
conceive  still,  that  the  lirst  pleading  or  charge  of 
the  plaintiff,  or  promovimt,  is  the  only  one  pro- 
perly   called     the    lib€l(30).      1  can   as  little   6ad 

(29)  In  one  respect  it  hath  a  manifest  adrantage,  the 
power  which  each  party  hath  to  demand  the  answer  of  the 
other  to  every  pleading  that  is  put  in ;  whereas  a  defendant 
in  chancery  cannot  procure  the  answer  of  the  plaintiff  to 
any  new  matter  or  allegation  brought  forward  by  him  in  his 
answer,  without  filing  a  distinct  allegation,  viz.  a  cross 
bill.  The  late  Dr.  Ratcliffe,  whose  practice  had  been  en- 
tirely in  the  common  law  courts  (where  he  arrived  at  the 
first  eminence)  until  he  was  made  judge  of  the  prerogative, 
oflen  told  me,  that  in  his  opinion  (and  his  opinion  could  not 
be  biassed  that  way)  the  method  of  investigating  and  com- 
ing at  the  truth  in  the  ecclesiastical  courts,  was  preferable 
by  far  to  any  that  he  knew. 

(30)  I  consider  the  libel  as  the  declaration  or  bill  of  com- 
plaint. The  additional  allegations  do  not  charge  new  or 
distinct  causes  of  suit,  but  only  new  circumstances  and  ad- 
ditional facts  in  confirmation  of  the  original  cause  of  action. 
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when  the  number  was  limited  ta  three  ;  for,  as  I 
have  observed,  Oughton  seems  to  speak  of  the 
number  as  only  limited  by  the  discretion  of  the 
court,  or  in  consequence  of  some  rule  served  upon 
the  adversary(81). 

The  defendant  or  impugnant  has  also  a  right 
to  put  in  three  defensive  pleadings ;  but  in  testa- 
mentary  and  administration  causes,  both  parties 
are  actors  or  plaintiffs,  as  at  law  in  a  replevin 
cause,  and  therefore  you  do  not  in  them  hear  of 
defensive  matters^  &c.  &c.  but  each  party  puts 
in,  or  may  put  in,  three  allegations.  The  husband 
charged  with  cruelty,  or  the  wife  with  adultery, 
are  to  defend  themselves,  but  the  party  setting  up 
a  will,  and  his  opponent  setting  up  intestacy,  are 

Allegation  en  termes  de  Palais  est  la  citation  d'une  autorit^ 
d'appuyer  une  proposition.  Encyclopedia  of  Diderot  and 
d'Alembert.     Paris,  1751. 

Allegationes  partium — rationes  quas  "Reus  &  Actor  produ- 
cunt;  hinc  nata  nosiris  vox  familiaris  alleguer  de  eo  qui 
instrumenta  vel  testes  vel  rationes  pro  suo  jure  tuendo  pro- 
fert.  Du  Fresue's  Glossary.  The  word  comes  not  iVom 
aUegctre,  which  is  ad  alKum  mitt  ere,  but  from  aligate,  i.  e. 
ad  ligare,  to  tie  or  annex  to. 

(31)  Est  &  alius  modus  refrsnandi  has  secundas,  &  ali- 
quando  etiam  tertias  &  quartas  propositiones  materiarum, 
sive  aliegationum ;  tit.  112.  note.  The  two  methods  appear 
by  that  and  the  following  sections :  1 .  Petendo  expensas  re- 
tardati  processus ;  2d.  Assignando  terminum  infra  quern — ad 
amputandas  dilationes,  si  mukiplicentur  allegationes, 

Vol.  J.  60 
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both   plaintiflfs   and  claimants  of   deceased^s    pro- 
pertj  upon  different  grounds. 

PERSONAL  ANSWERS. 

We  must  alsoi  before  we  proceed  to  depositions 
or  proofs  by  witnesses,  consider  personal  answers, 
which  may  prevent  and  anticipate  the  necessity  of 
such  proof.  The  suit,  which  hitherto  may  have 
been  compared  to  one  at  law  rather  than  in  equity, 
here  assumes  the  latter  form ;  for  the  promovent 
is  at  all  periods  of  the  cause  after  contestation, 
even  down  to  the  hearing,  entitled  to  the  aid  of 
impugnant's  answer  upon  oath ;  and  if  it  be  re- 
fused or  delayed,  he  *  proceeds  with  nearly  ibe 
same  process  of  contempt  to  enforce  it,  as  was 
used  to  enforce  the  party's  original  appearance, 
with  this  difference(32j,  that  where  he  is  excom- 
municated for  not  answering,  1  have  heard  it 
said,  there  is  no  occasion  for  a  citation  to  all 
effects,  previous  to  proceeding  with  the  cause, 
but  the  contrary  seems  to  be   the   truth. 

The  impugnant  of  course  cannot  read  his  own 
personal  answer ;  but  if  the  promovent  reads  part 
of  the  answer  to  any  one  article,   the  impugnant 

(92)  In  fact,  each  party  is  entitled  to  the  anawers  of  the 
other  upon  oath  to  every  one  of  his  pleadings^  but  to  a?oid 
complication  and  confusion.  I  have  simplified  the  subject  by 
considering  only  the  promovent  and  his  libel.  It  is  easy  to 
generalise  the  rules  above. 
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has  a  right  to  read  the  whole-  of  the  answer  to  that 
article. 

Exceptions  may  be  put  in  to  these  personal  an- 
swers, as  to  an  answer  in  chancery,  for  being 
short,  impertinent,  or  scandalous. 

PROOFS  AND  DEPOSITIONS- 

When  the  party  from  the  stage  of  the  cause  is 
called  on  to  proceed  to  proof,  a  term  probatory 
is  granted,  within  which  witnesses  are  to  be  pro- 
duced, which,  by  the  course  of  the  court,  lapses, 
or  is  terminated  on  the  next  court  day ;  this  is 
thrice  repeated,  so  that  the  three  probatory  terms 
would,  by  the  stile  of  the  court,  lapse  on  three 
successive  court  days,  if  they  were  not  continued 
(33),  which  they  almost  always  are,  and  that  for 
a  considerable  space  of  time,  since,  in  scarce  any 
instance,  could  it  be  possible  for  the  party  to  bring 
up  witnesses,  perhaps  living  at  a  great  distance, 
nor  for  the  examiner  to  examine  them,  within 
the  ordinary  curial  terms.  The  term  probatory 
is  common  to  both  parties,  i.  e^.  each  may  examine 
during  the  time  granted  to  the  other,  and  as  long 
as  it  continues ;  and  there  are  three  terms  pro- 
batory granted   on   the  putting  in  each   and  every 

(33)  This  is  done  for  a  reasonable  and  proper  space  of 
time,  till  the  witnesses  are  examined,  merely  by  the  proctor, 
(when  the  register  mentions  the  state  of  the  cause)  praying  to 
continue  ;  until  the  opposite  party,  or  the  judge,  object  to  any 
unreasonable  delay. 
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one  of  the  three  allegations  or  pleadings,  which 
each  party  is  at  liberty  to  put  in  or  file ;  during 
which  terms  probatory,  each  party  is  at  liberty 
to  produce  witnesses,  not  only  to  the  matters  in 
the  last  allegation  put  in,  but  also  to  those  io 
all  the  preceding  allegations,  so  that]  until  pub- 
lication, and  as  long  as  any  term  probatory  is 
in  existence,  the  whole  cause,  and  all  the  con- 
tents of  all  the  allegations,  are  open  to  proof. 

The  term  probatory  runs,  if  the  party  who 
prayed  it  is  delayed  for  want  of  the  personal 
answer  of  his  adversary,  only  from  that  answer 
coming  in  ;  and  though  it  may  have  lapsed,  yet 
for  special  cause  the  party  will  be  restored  to  a 
term  probatory  by  the  court :  on  the  other  hand, 
if  the  party  obtaining  it  afterwards  should  change 
his  mind,  and  think  it  unnecessary  to  examine 
further  witnesses,  he  may  renounce  it;  except  it 
has  been  granted  in  pain  of  the  opponent's  con- 
tumacy,  who  absents  himself,  or  except  the  other 
party  has  accepted  it,  and  protested  of  using  it,  as 
common  to  both,  unless  he  so  accepts  it  merely 
for  delay,  and  afterwards  doth  not  examine  wit- 
nesses, in  which  case  he  must  pay  costs  of  process 
retarded(34). 

The  witnesses  must  be  summoned  to  attend, 
cither  personally,  or  if  they  cannot  be  found,  by 
a  citation  viis  et  modisj  and  their  expenses  ofTered 

(34)  Sec  Oughton,  tit.  75. 
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them(36)  ;  and  if  they  refuse,  may  be  excom- 
municaled ;  but  if  they  live  out  of  the  jurisdic- 
tion of  the  court,  a  requisition  must  go  to  their 
own  proper  judge  to  examine  them.  The  pro- 
batory term  is  naturally  continued  by  contumacy 
of  the  witnesses  to  give  time  to  subdue  it ;  but  if 
the  judge  has  reason  to  think  that  their  absence 
is  the  effect  of  any  collusion  or  trick  to  delay  the 
cause,  he  may  proceed  to  conclusion;  but  yet  if 
they  afterwards  appear,  and  are  absolved,  and 
their  contempts  purged,  conclusion  is  rescinded, 
and  they  may  be  examined(36). 

The  witnesses  not  contumsicious  are  produced 
in  court  within  the  probatory  term,  and  sworn ; 
or  if  at  a  distance,  a  commission  issues  to  examine 
them(37).  On  their  production,  Oughton  gives 
particular  directions  about  the  adversaries  dissent- 
ing to  their  production,  and  protesting  of  its 
nullity,  which  in  practice  is  not  now  done,  the 
adversary  merely  swearing  them  to  give  true  an- 
swers to  his  queries,  in  case  that  he  means  to 
cross-examine     them.     Oughton     says,     that      the 

(35)  This  vactiacum,  by  the  course  of  the  court,  is  usu- 
ally   from    one   to    four   shillings    a  day    while    delayed^  and 

four-pence  a  mile  while   on.  the  journey. 

(36)  Oughton,   tit.  78. 

(37)  Oughton  says,  in  a  note,  title  80.  though  the  wit- 
nesses must  be  produced  within  the  probatory  term,  they 
may  be  examined  afler  it  has  lapsed,  and  so  is  the  practice. 
All  that  is  necessary,   is   to   produce   them  within  the   time. 
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jadge  admonishes  them  to  appear  to  be  examined 
before  the  next  court  day,  or  within  some  com- 
petent time,  but  neither  is  that  the  modem  cus- 
tom(38).  The  party  producing  them  gives  no- 
tice to  the  opponent  of  the  articles  of  his  libel,  to 
which   he   intends  to  examine  them. 

The  witnesses  produced  becoming  thereby  com- 
mon to  both  parties,  the  adversary  may  adminis- 
ter to  them  interrogatories,  which  he  must  do 
within  twenty-four  hours,  unless  further  time  be 
granted(39).  A  copy  of  these  interrogatories, 
according  to  Oughton,  is  not  to  be  given  to  the 
opponent ;  and  this  cross-examination  doth  not 
preclude  objections  to  the  witnesses(40).  The 
party  producing  them  cannot  impeach  his  own 
witnesses,  insomuch  that  though  he  may  after- 
wards chuse  to  wave  their  examination,  yet  be 
cannot  prevent  the  opposite  party  from  cross- 
examining    them. 

The  witnesses  are  to  be  secretly  and  separately 
examined,   not  in   the  presence  of  the    parties  or 

(38)  The  court  usually  admonishes  them,  that  they  must 
attend  the  examiner  of  the  court  to  be  examined^  and  that 
the  examiner   will   give  them   due  notice  of  the  time. 

(39)  Each  party  may  read  the  evidence  given  by  his 
own  witnesses,  as  well  as  by  those  of  his  adversaries,  on 
their    cross-examination. 

(40)  i.  e.  As  I  conceive,  to  their  sayings,  for  I  appre- 
hend he  cannot  afterwards  object  to  their  persons.  Oughton 
thinks,  that  interrogatories  more  frequently  prejudice  than 
assist  the  party   offering  them. 
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other  witnesses.       Their  depositions,   after    being 
read   over  to  them    article    by    article,   and   they 
asked  whether  there  be  any  thing  which  they  wish 
to  alter  or  amend (41), — are  then  to  be  signed  by 
the  witness,  and  be  afterwards  repeated  before  the 
judge,  i.  e.  asked  again  in  the  open  court  by  the 
judge,    whether    there    be    any   thing    which    he 
wishes  to  correct  or  alter.     This  is  indispensably 
necessary,  because  though    the  examination  is    be- 
fore   the    examiner,    it    is    always   presumed,  says 
Aughton,  to  be  in  the  presence  of  the  judge. 

If  the  witnesses,  through  illness,  imprisonment, 
age,  or  infirmity,  are  incapable  of  attending,  al- 
though resident,  the  judge,  or  his  surrogate,  or 
I  suppose  the  usual  examiner,  may  attend  and 
examine  them  at  their  own  houses ;  and  if  they 
live  at  a  distance,  they  must  be  examined  by  com- 
mission proceeding  from  the  judge,  if  they  are 
within  his  jurisdiction,  otherwise  letters  requisi- 
tory  must  go  to  the  bishop  within  whose  diocese 
they  reside,  requesting  him  to  examine,  or  have 
them  examined,  as  it  is  called,  sub  mutuae  vicis- 
situdinis  obtentu  from  the  mutual  aid  thus  mutu-- 
ally  granted  by  the  several  ecclesiastical  jurisdic^ 
tions. 

(41)  How  much  is  this  preferable  in  some  respects  to  an 
examination  at  nisi  prius,  where  every  incautious  or  hastj 
expression  is  instantly  bellowed  to  the  jury  and  insisted  upon^ 
without  giving  time  to  the  witnesses  to  correct  a  particle ; 
or  if  he  attempts  to  do  it,  perjury  or  prevarication  is  imme- 
diately charged  on  him? 
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I  shall  first  consider  commissions  issuing  within 
the  diocese  where  the  cause  arises.  These  com- 
missions used  ^  to  issue  to  such  persons  as  the  judge 
might  please,  two  or  more  being  usually  nomi- 
nated to  him  by  the  proctors  of  each  party,  for 
his  approbation,  originally  ecclesiastics,  but  lat- 
terly very  often  laymen,  empowering  them  jointly 
and  severally(42)  to  sit  and  examine,  at  an  ap- 
pointed time  and  place(43),  assuming  to  them- 
selves an  actuary,  i.  e.  a  register,  properly  among 
the  notaries  public,  with  a  term  assigned  for  trans-« 
mitting  or  returning  the  commission,  and  the  term 
probatory  is  to  be  continued  to  the  day  of  return, 
and  proper  notice(44)  given  to  the  opposite  party 
of  the  time  of  opening  and  proceeding  on  the 
commission. 

Such  was  formerly  the  practice,  a  practice 
which  Oughton  himself  observes  is  fraught  with 
many  mischiefs,  inasmuch  as  the  commissioners 
so  nominated  will  naturally  make  themselves  par- 
ties, and    be    in  danger  of   not  examining  indiffer- 

(42)  Such  is  the  tenor  of  ecclesiaBtical  commissions  in 
general,  except  to  the  court  of  delegates,  whose  commission 
runs  to  you  or  two  more  of  you,  so  that  one  could  not  pro- 
ceed. 

(43)  The  place  properly  a  church,  now  improperly  very 
ollen  an  inn.  The  place^  if  in  foreign  parts,  cannot  be  so 
definite. 

(44)  Which  is  three  days,  according  to  Oughton. 
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ently,  and  deviating  into  perpetual  contests(45). 
The  wisdom  therefore  of  Judges  in  Ireland,  and  I 
take  it  for  granted  in  England,  has  taken  a  hint 
from  the  suggestions  of  Oughton,  and  has,  with- 
ui  these  few  years,  ordered,  that  no  commission 
should  be  directed  but  to  an  officer  of  the  court, 
and  that  the  proctor  of  either  party,  if  he  chuses 
to  have  the  commission  attended,  must  do  so 
either  in  person,  or  by  a  substitute,  who  must  be 
a  proctor(46). 

When  commissioners  used  to  be  appointed,  the 
commissioners  being  assembled  at  the  appointed 
time,  were  to  accept  the  commission,  (and  though 
$ome  were  absent,  they  might  subsequently  accept 
it,)  and  to  appoint  an  indifferent  person  actuary, 
Htoally  a  notary  public ;  and  to  take  care  that 
one  should  not  be  imposed  on  them  by  the  party 
bringing  down  the  commission,  who  might  be  par- 
tial to  himself.  Now  that  an  officer  of  the  court 
examines,  who  is  probably  a  notary  public  himself, 
ii  is  often  thought  unnecessary  to  assume  an  actU'* 
ary(47). 

(45)  See  second  volume,  p.  423,  Practice  of  the  Admiral* 
If,  note  35. 

(46)  See  aecond  Folurae,  p*  423,  note  36,  Practice  of  the 
Admiralty. 

(47)  The  delay  and  expense  of  the  old  method  of  ap" 
pointing  commissioners,  was  to  my  knowledge  extremely 
grievous.  The  present  mode  is  a  wonderful  saving  to  the 
suitor,  while  at  the  same   time  his    business  is  much  better 

Vol.  I.  61 
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The  opposite  party  maj  join  in  the  commissioa 
to  save  expence,  and  examine  his  own  witnesses 
under  the  same :  when  the  commission  goes  down, 
he  may  administer  interrogatories,  or  if  he  does- 
not  chase  by  his  proctor  to  be  present,  he  may, 
at  the  time  of  speeding  the  commission,  deliver 
in  his  interrogatories  to  the  register,  not  to  be 
shewn  to  any  person  until  the  commission  be 
opened ;  but  if  afterwards  he  chuses  to  be  present 
by  his  proctor,  these  interrogatories  may  be  sab- 
stracted,  and  new  ones  administered :  if  no  inter- 
rogatories be  previously  prepared,  he  usually  gets 
a  reasonable  time  from  the  commissioners  below 
to  prepare  and  bring  in  interrogatories,  having 
only  twenty-four  hours  in  strictness. 

If  the  adverse  party  doth  not  appear  at  the  time 
of  speeding  the  commission,  he  is  to  be  thrice 
publicly  called,  and  every  thing  is  to  be  done  ia 
psenam  contumacise,  tti  pain  of  his  contumacy; 
and  Oughton  thinks,  that  if  he  doth  not  chuse 
to  be  present,  he  ought  to  take  care,  at  the  time 
of  granting  the  commission,  to  protest  of  nullities, 
for  that  otherwise  he  cannot  afterwards,  except 
against  the  witnesses.     Tit.  86.  sec.  II. 

The  certificate  of  the  execution  of  the  commis- 
sion is  to  be  directed  to  the  judge,  subscribed  and 

done  by  an  examiner  and  proctors,  well  acquainted  with  the 
rules  and  practice  of  the  court,  in  which  the  blunders  of 
strangers  to  it  were  innumerable  and  infinitely  roischicTOUs, 
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signed  bj  the  persons  appointed  to  expedite  the 
commission,  and  containing  all  the  acts  done  by 
virtue  thereof.  Every  leaf  of  the  depositions 
shoald  be  subscribed  not  only  by  the  witnesses, 
but  also  by  the  commissioners,  and  the  whole 
carefully  sealed  up  with  an  authentic  seal,  until 
produced  in  the  court  from  whence  it  issued,  and 
aperture   there  prayed. 

The  manner  of  executing  a  commission  to  exa- 
mine witnesses  in  another  diocese  (for  no  man 
can  be  cited  to  appear  out  of  his  own),  doth  not 
materially  differ,  except  that  it  must  issue  and  be 
directed  to  the  bishop  of  that  diocese,  or  his  vicar- 
general  and  official  principal,  and  be  attended 
with  letters  requesting  or  praying  them  to  compel 
the  witnesses  to  appear  at  a  time  and  place  which 
must  be  named  in  the  requisition,  to  examine 
these  witnesses,  and  transmit  the  depositions(48). 

The  court  has  sometimes  referred  a  question  of 
hand-writing,  or  forgery,  to  a  convention,  similar 
to  a  jury,  of  proctors. 

If  the  commission  is  to  be  executed  in  foreign 
parts,  it  may  perhaps  be  directed  to  the  principal 
magistrate  of  the  place,  or  his  deputy ;  and  in 
such  case,  as  it  is  difficult  to  ascertain  the  exact 
time,  the  commission  may  be  more  indefinitely 
directed   to  be  executed   between  such  a  day   and 

(46)  I  have  known  a  register  of  one  diocese  examine  by 
consent  in  another,  but  then  he  could  have  no  power  or 
process  to  compel   witnesses. 
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such   a  day,   giving  due  notice   a  certain  number 
of  days  before  to  the  opposite   party. 


PUBLICATION. 

Whenever  the  proctor  of  either  party  doth  noC 
intend  to  produce  or  examine  any  more  witnesses, 
he  may  pray  publication,  which  sometimes  on 
special  circumstances  is  prayed,  saving  the  exami- 
nation or  repetition  of  some  particular  witness. 
Publication  may  be  stayed  on  sufficient  cause  at 
the  prayer  of  the  opposite  party,  and  putting  in  a 
new  pleading  upon  his  part  (if  the  whole  number 
allowed  him  be  not  out)  is  always  sufficient  cause, 
and  stays  it  of  course ;  so  that  where  each  party 
chuses  to  put  in  their  three  pleadings,  and  are 
ready  with  them,  publication  cannot  pass  tilt 
these  are  all  exhausted,  and  the  witnesses  to  them 
examined ;  but  the  party  which  prays  to  stay 
publication,  must  be  ready  with  his  pleading  at 
the  time  it  is  prayed ;  it  is  for  the  court  to  de- 
termine whether  publication  be  unreasonably  or 
designedly  delayed,  or  commissions  tediously  or 
improperly  executed,  and  to  act  accordingly. 

Publication  having  passed,  and  copies  of  the 
depositions  being  given  out,  if  the  witnesses  have 
not  fully  answered  to  interrogatories,  the  court 
will  oblige  them  to  answer  more  fully  ;  if  other 
exceptions    appear    to   the    testimony,   the  parties 
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will  offer  them.  These  exceptions  to  mtnessts  are 
either  general  or  special,  the  former  offering  ge- 
neral objections,  the  latter  specifying  particular 
facts,  causes,  and  reasons  of  exception  ;  and  each 
of  them  may  be  to  the  persons^  as  that  they  are  of 
infamous  character,  or  to  the  sayingSj  that  they 
are  contradictory,  repugnant,  or  extra-articu- 
laie(A9) ;  and  the  party  may,  saith  Oughton,  de- 
mand the  oath  of  calumny  or  malice(50)  from 
him  who  excepts  generally,  to  oblige  him  to 
shew  that  he  doth  not  except  for  the  sake  of 
delay. 

Probatory  terms  are  granted  on  these  excep- 
tions, and  commissions  to  examine  as  in  the  prin- 
cipal cause.  « 

The  party  to  whose  witnesses  exceptions  are 
made,  may  bring  others  to  corroborate  them,  and 
may  also  impeach  the  witnesses  produced  to  sup- 
port the  exception,  (who  are  called  reprobatory  of 

(49)  The  objection  to  extra-articulate  depositions  is  evi<- 
dent.  The  other  party  thus  cannot  know  to  what  the  wit- 
nesses have  been  examined,  and  therefore  cannot  pro- 
perly cross-examine  them — ^giving  him  a  copy  of  the  ar- 
ticles to  which  they  are  to  he  produced  is  so  of  little  use 
to  him.  The  examiners  are  very  faulty  when  they  suffer 
it. 

(50)  The  form  of  the  oaths  of  calumny  and  malice  is 
found  in  Oughton,  Burn,  &c.  I  have  never  known  them 
in  practice,  yet  I  have  heard  it  said,  from  high  authority, 
jthat  they  may  still  be  administered,  not  only  to  proctors, 
but  even  to  advocates — sed  qutrt. 
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the  original  ones),  by  others  reprobatory  of  theoiy 
but  the  contest  can  go  no  further;  according  to 
the  adage — In  testem  testes^  ^  in  hosj  sed  nan 
datur  uUra* 

£xception8(51)  ended,  instruments  or  written 
documents  remain,  which  if  alleged  in  the  libel, 
should  be  produced  before  contestation  of  suit; 
in  general  they  may  be  produced  at  any  time 
before  conclusion,  or  afterwards,  if  subsequently 
discovered(52) ;  and  I  have  known  them  allowed 
to  be  produced  at  the  hearing,  though  alleged 
long  before. 

TERM  TO  PROPOUND. 

Publication  being  passed,  and  the  depositions 
known,  if  no  exceptions  to  witnesses  interrene, 
or  if  they  have  been  disposed  of,  the  term  to  pro- 
pound all  things  follows;  which  means  a  term 
limited,  within  which  the  defendant  is  called  up- 
on, if  he  has  any  further  proof  or  defence  to  make, 
to  bring  it  forward ;  if,  then,  after  all  that  has 
passed,  the  impugnant  has  any  further  defence 
to  make,  new  witnesses  lately  discovered  without 

(51)  The  party  ezcipient,  however,  may  corroborate  bis 
witnesses  also.  Corroboration  cannot  aid  those  to  whom 
specific  objections  have  been  put  in,  says  Ongbton,  in  a 
note  to  title  102. 

(52)  They  are  usually  alleged  with  these  concomitant 
words,  which  he  protests  of  exhibiting  in  due  time  and  place. 


ECCESIASTICAL  COURTS.  487 

fraud  or  covin  to  introduce,  or  real  objections  to 
make  to  those  of  his  adversary,  which  he  could 
not  make  before,  he  may  still  do  it ;  but  if  he 
attempts  any  thing  of  this  kind  with  intentions 
of  delay,  the  sagacity  of  the  judge  will  induce 
repentance  on  him  in  a  load  of  costs :  and  if  on 
the  day  assigned  iq  propound  all  things  he  has  no 
new  defence  or  objection  to  make,  conclusion  fol- 
lows. This  term  to  propound  all  things,  as  Ough- 
ton  admits,  is  not  a  creature  of  the  ancient  law, 
but  an  invention  and  usage  of  judges  in  the  latter 
times. 


CONCLUSION. 

Conclusion  also  Gail  admits  not  to  be  de  sub- 
stantia  juris,  or  known  to  the  civil  law,  though 
perhaps  it  was  to  the  canon :  it  is  however  plainly 
conformable  to  good  sense  to  put  an  end  and 
conclusion  to  the  suit,  malgr^  any  litigious  per- 
verseness  of  the  parties;  and  accordingly (63)  con- 
clusion forbids  the  filing  any  further  allegations^ 
or  adducing  any  further  proofs,  even  by  instru- 
ments, except  as  far  as  leave  is  reversed  to  exhibit 

(53)  So  says  Oughton,  but  in  practice  I  have  known  them 
constantly,  if  records  of  courts,  such  as  bills  in  chancery^ 
or  public  instruments,  produced  at  the  hearing  upon  leave 
obtained ;  on  condition  sometimes  of  alleging  them,  that  they 
may  be  impugned  by  the  opposite  party. 
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them  at  the  hearing(64):  and  when  conclusion 
takes  place,  the  judge  is  prayed  to  assign  a  term 
to  hear  sentence,  and  to  inform  on  the  next  court 
day ;  on  which  day,  or  as  soon  as  the  judge  may 
please,  he  hears  the  cause ;  advocates  state  the 
case  on  both  sides,  the  depositions  are  read,  eoun- 
cii(55)  are  heard  to  evidence,  and  the  judge  is  ready 
to  proceed  to  sentence. 

To  hear  this  sentence,  by  the  ancient  practice 
a  citation  issued  to  the  unsuccessful  party;  but 
now,  when  he  has  once  appeared,  he  is  tnerely 
called,  and  sentence  passes  in  pain  of  his  contu- 
macy. 


THIRD  STAGE  OF   THE  CAUSE— TO  ITS 

TERMINATION. 

SENTENCE— EXECUTION. 

Conclusion  having  passed  on  the  day  assigned 
to  conclude,  the   promovent    prays  a   term   to   be 

(54)  The  tediousness  of  suits  in  the  ecclesiastical  courts  is 
a  common  and  trite  topic  of  abuse.  I  scarcely  ever  knew  any 
one  of  them,  even  the  most  complicated,  last  two  years.  How 
few  equity  suits  are  so  soon  over ! 

(66)  The  common  lawyers,  though  not  allowed  to  sign 
pleadings,  are  admitted  to  speak  in  these  courts  in  Ireland  ; 
for  in  that  kingdom  the  common  lawyer  is  not  much  distin- 
guished from  the  civilian ;  multiplicity  of  business  haa  not 
produced  division  of  labour. 
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assigned  to  hear  sentence,  and  to  inform,  viz.  on 
the  next  court-day,  on  which  day  information 
being  given  to  the  judge,  i.  e.  he  having  heard 
the  proofs  read,  and  the  statement  and  arguments 
of  council  or  advocates,  proceeds,  as  soon  as  he 
is  satisfied,  to  give  sentence(66),  which  is  offered 
to  him  in  writing  by  the  proctor,  signed  by  an 
advocate,  and  if  approved,  is  then  signed  by  the 
judge.  As  to  execution,  every  one  knows  that 
where  the  sentence  doth  not  execute  itself,  if  it 
be  disobeyed,,  the  ecclesiastical  power  is  only  that 
of  excommunication,  in  which  it  is  supported 
and  rendered  formidable  by  the  aid  of  chancery, 
granting,  where  the  party  continues  obstinate,  the 
writ  de  excofntnunicatio  capiendo :  concerning  which, 
I  shall  only  observe,  that  all  the  churchmen  insist 
that  this  is  a  writ  ex  debito  justituBj  though  my 
Lord  Coke  says,  it  is  only  ex  gratiu.     But  at  all 

(56)  The  order  then  of  rules  from    pablication,  if  no  par- 
ticalar  obstacle  be  interposed,  is  thus : 
L  Publication  decreed. 

2.  The  judge  assigns  to  propound  all  acts  next  court-day. 

3.  On  that  day  all  acts  being  propounded,  judge  assigns  to 
€imclud€y  unless  cause,  next  court-day. 

4.  On  that  day  conclusion  decreed,  and  judge  assigns  to 
hear  sentence,  and  to  inform  on  next  court-day. 

5.  On  that  next  court-day,  information  and  sentence. 
Such  is  the  scheme  of  Oughton ;  but  in  practice  in  Ireland 
there  are  three  assignations  to  hear  sentence,  in  plenary  as 
wfill  as  in  summary  causes,  as  will  be  seen  presently  by  the 
rules  in  Maddock  v.  Logan. 

Vol..  1.  62 
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erents,  the  bishop's  signifiamt  must  shew  suffi- 
cient cause. 

When  it  appears  to  a  third  person  that  bis  inte- 
rest is  any  waj  concerned  in  any  cause,  he  may 
iniertefie^  proving  his  interest.  This  he  maj  do 
in  a  matrimonial  cause  at  any  time,  but  in  general 
he  must  proceed  in  the  same  state  in  which  the 
cause  was  when  he   intervened. 

I  shall  only  here  add,  that  if  the  impugnant  in 
a  criminal  cause  has  any  countercharge  to  make 
against  the  promovent,  it  ought  tp  be  recrimi- 
nated by  way  of  what  is  called  reconvention. 
ThuSy  if  in  a  cause  of  defamation,  the  impugnant 
can  retort  the  charge  of  defamation  on  the  other 
party— -if  in  a  cause  of  divorce  for  adultery,  the 
wife  denies  the  charge,  but  in  her  turn  seeks  a 
divorce  for  cruelty— she  reconvenes  the  promo- 
vent,  and  files  what  is  called  a  reconventional  mat- 
ter(67). 

Having  now  done  with  plenary  causes(68^,  I 
am  to  proceed  to  summaryy  but  as  those  of  a  sum- 

(57)  To  convene,  in  the  Roman  law,  was  a  technical  terro^ 
signifying  to  bring  an  action. 

(58)  J  shall  farther  illustrate  the  practice  in  a  plenary 
cause,  by  the  actual  rules  in  one  strongly  contested. 

MADDOCK  V.  LOGAN. 

Citation.^-Certificate  of  the  execution  thereeif  eoniinn- 
ed*.      Promovent    filed     a    libel.       Impugnant     exhibited    a 

*  To  continue  m  certificate  of  eiecuiion  in  to  give  further  time  to  execute  and 
certify.  Bvery  citation  must  be  returned  in  ihc  term  in  whirh  it  is^tiePj  or  the 
next.  ' 
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mary  nature  in  the  consistorial  court  are  but  few, 
I  will  treat  of  them  under  the  head  of 

PREROGATIVE  COURT. 

In  this  court,  which  is  confined  to  testamen- 
tary and  administration  causes,  (except  as  matri- 
monial, may  come    in    incidentally,  and  that  only 

justificatory  matter.  Promovent  admitted  the  same  as  far 
as,  &c.  under  protest  of  excepting.  Impugnant  prayed  pro- 
movent's  personal  answer  to  the  articles  of  his  justificatory 
matter-decreed  accordingly.  Impugnant  also  examined 
witnesses  to  his  justificatory  matter,  and  they  were  cross* 
examined. 

Then  the  promovent  put  in  an  additional  allegation,  which 
the  impugnant  contested  negatively ;  then  the  promovent 
moved  for  the  personal  answer  of  impugnant  to  promovent's 
additional  allegation. 

21st  April,  publication  decreed, 

5th  May,  assigned  to  propound  all  things. 

9th  May,  all  acts  being  propounded,  judge  assigned  to  con- 
clude, unless  cause  next  court  day. 

26th  May,  Judge  assigned  to  conclude  unless  cause  this 
day,  when  impugnant,  on  petition  and  affidavit,  prayed  to 
be  admitted  a  pauper. 

16th  June,  that  motion  was  heard  and  the  petition  refus- 
ed, and  then  the  judge  assigned  to  conclude,  unless  cause 
next  court  day. 

20th  June,  in  opposition  to  conclusion,  impugnant  prayed 
liberty  to  aUege  a  letter  and  paper-writing  affixed. 

23d  June,  impugnant  exhibited  an  additional  justificatory 
matter,  with  two  instruments  annexed;  this  was  contested 
negatively,  and  then  the  personal  answer  of  promovent  also 
ordired  to  this  additional  justificatory  matter. 
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where  there  are  bona  notabilia,  viz.  to  the  value 
of  five  pounds  in  different  dioceses),  all  proceed- 
ings  are  said  to  be  summary,  as  thoy  are  also  said 
to  be  in  the  court  of  admiralty. 

The  strict  description  of  a  summary  cause  is  that 
in  which  it  is  not  necessary  to  give  in  a  libel,  but 
you  may  libel  viva  voce  at  the  acts,  and  pray  to 
proceed  summarily ;  and  the  proctor  for  the  im- 
pugnant  is  to  dissent,  and  this  infers  contestation 
of  suit,  for  express  contestation  is  not  necessary ; 
and  in  which  there  is  no  assignation  to  conclude^ 
nor  express  conclusion.  To  part  of  this  descrip- 
tion causes  in  the  prerogative  may  seem  not 
strictly  to  answer,  since  the  pleadings  are  in  writ- 
ing, and  the  depositions  taken  down  in  writing  as 
in  the  consistorial  court,  and    each   party  contests 

July  4tb,  personal  answer  ^ven  in  to  the  additional  justi- 
ficatory matter. 

It  was  then  prayed  that  conclusion  might  pass,  and  order- 
ed, unless  cause  next  court-day. 

July  7th,  being  next  court-day,  impugnant,  as  cause 
against  conclusion,  prayed  that  the  term  of  law  might  be 
assigned  to  him  for  proof  of  his  additional  justificatory  mat- 
ter. And  affidavits  being  read  for  the  promovent,  the  judge 
refused  to  assign  the  term  of  law,  and  decreed  conclusion, 
and  assigned  to  hear  sentence  on  the  first  assignation  next 
court-day.  Impugnant's  proctor  dissenting  and  protesting  of 
grievance,  and  of  appealing. 

Nov.  7th,  assigned  to  hear  sentence  on  the  second  assig- 
nation next  court-day. 

Nov.  10th,  assigned  to  hear  sentence  on  third  assignation, 
and  to  be  informed  next  court«day. 

Nov.  17th,  information  and  sentence. 
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in  writing  the  allegations  of  the  other,  so  that 
great  part  of  what  has  been  said  of  the  practice  of 
the  consistorial,  applies  to  this  court,  except  that 
all  the  causes  being  testamentary,  and  both  par- 
ties plaintiffs,  and  no  offence  charged,  you  will 
not  hear  of  matters  defensive,  &c.  &c«  but  as 
there  is  no  term  to  propound  or  to  conclude,  they 
are  justly  called  summary ;  for  after  publication 
passes,  instead  of  praying  a  term  to  propound  all 
things,  the  party  prays  the  first  assignation  to 
hear  sentence,  and  if  no  cause  shewn  on  that 
day,  there  is  an  implied  or  inferred  conclusion, 
and  he  prays  the  third  assignation,  and  to  in- 
form(69). 

(59)  CORRESPONDENT   STAGES  ACCORDING  TO  OIJGHTON. 

Plenar/.  Summary. 

Tb«  day  appointed  to  propoaod.  1.  Assign,  to  bear  sentence. 

The  day  assigned  to  conclude.  S.  Assign,  to  hear  sentence. 

Assigned  to  hear  sentence  and  to  inform.  8.  Assign,  to  hear  sentence  and  to  inform  • 

CORRBSPSONDENT  STAGES  IN  PRACTICE. 
Plenary.  Summary. 

AU  things  propounded.  1.  Assign,  to  hear  sentence . 

—  Conclusion.  2.  Assigned  to  hear  sentence. 

!•  Assigned  to  bear  sentence.  3.  Assigned  to  hear  sentence  and  to  in- 

C.  Assigned  to  bear  sentence.  form. 

3.  Assigned  to  hear  sentence  and  to  in- 
inform. 
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APPEALS, 

An  appeal  is  either  from  a  grieTanc6(60),  or 
from  a  definitive  sentence  or  interlocutorj  decree, 
having  the  force  of  a  definitive  sentence. 

If  before  sentence  given,  the  judge,  in  the 
course  of  the  cause,  induces  by  his  acts  anj  griev- 
ance upon  either  party,  as  by  bis  rejecting  valid 
witnesses  or  proper  allegations,  it  is  cause  of  ap- 
peal from  the  gravamen. 

If  sentence  I)eing  passed,  a  party  finds  himself 
thereby  aggrieved,  and  that  grievance  appears  on 
the  face  of  the  proceedings,  he  brings  a  querele 
of  nullities ;  if  he  be  aggrieved  by  matter  intrinsic, 
he  appeals. 

The  first  kind  of  appeal,  viz.  from  a  griev- 
ance, must  be  made  in  writing,  and  must  spe- 
cially contain  the  circumstances  of  the  grievance, 
as  if  proper  testimony  has  been  refused,  and  im- 
proper testimony  admitted ;  the  names  of  the 
witnesses,  and  the  matter  or  their  evidence,   must 

(60)  The  distinction  between  the  practice  of  the  civil  and 
canon  laws,  and  between  the  practice  of  the  court  of  ad« 
mirahy  and  that  of  ecclesiastical  courts,  that  by  the  former 
no  appeal  lies,  except  from  a  definitive  sentence  or  inter- 
locutory decree,  having  the  force  of  a  definitive  sentence, 
is  a  distinction  universally  known.  An  interlocutory  has 
the  force  of  a  definitive,  when '  no  other  sentence  can  be 
expected,  e.  g.  if  a  peremptory  exception  be  allowed  in  the 
outset  of  the  cause. 
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be  set  forth,  and  the  appeal  should  be  interposed 
in  ten  days,  for  in  England  it  has  been  doubted 
whether  the  statute  24  Henrj  VIII.  chap.  12. 
which  speak  of  fifteen  dajs,  applies  to  appeals 
from   grievances ;  *and  in    Ireland    there   being,   as 

1  apprehend,  no  such  statute,  the  rule  of  the 
civil  and  canon  law,  which  gives  ten  days,  must 
govern(61). 

The  second  kind  of  appeals,  viz.  from  a  de- 
finitive sentenoe,  may  be  viva  voce  in  the  pre- 
sence of  the  judge,  apud  acta  at  the  time  of  the 
sentence,  or  in  writing  before  a  notary  public, 
within  ten  days;  or  in  England,  by  statute,  in 
fifteen. 

If  the  proctor  appeals  apud  acta,  he  at  the  same 
time  prays  apostles,  that  is,  short  letters  dimis- 
sory,  signed   by  the  judge,  stating  shortly  the  case 

(61)  It  was  80  determined  by  the  delegates  about  three 
years    sinee,   in  the  cause    of  Lecky   and  Cave,    where  an  / 
attempt  was  made  to  construe   the  law   of  Ireland  otherwise, 
and  to  insist  that  there  was  in  that  country  no  legal  limita* 
tion  of  time  in  appeals. 

In  the  case  of  the  Rev.  Mr.  Symes,  in  the  year  1800,  it 
was  doubted,  on  an  appeal  from  a  rule  considered  as  a  griev- 
ance, whether  the  day  on  which  the  rule  was  made  was 
inclusive :  on  this  point  the  following  authorities  may  be 
useful ;  hodie  cuilibet  tribuitur  q>atium  10  dierum.  Code 
lib.  7.  tit.  62.  6.  This  Maranta  interprets  a  die  senten- 
tie.  10  dies  a  recitatione  sententi»,  Nov.  23d.  cap.  I. 
intra.  10  dies  ex  quo  sit  gravamen,  decretalium  11.  Biduum 
vel  triduum  ex  die    sententie   lat»     computandum.     Decreti 

2  pars.  Causa  2.  Dis.  6. 
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and  the  sentence,  and  in  the  room  of  apostles 
declaring  that  he  will  transmit  all  the  proceed- 
ings. 

If  the  party  or  his  proctor  doth  not  appeal 
apud  actaj  he  may,  dissenting  a*t  the  time  of  the 
sentence  afterwards,  appeal  in  scriptis(62)  with- 
in ten  days  in  Ireland,  and  fifteen  in  England, 
by  going  before  a  notary,  who  draws  up  an  in- 
strument of  ap[)eal,  containing  a  short  account  of 
the  nature  of  the  cause  or  the  sentence,  signs  ii 
before  witnesses,  and  puts  his  seal  to  it,  and  thus 
it  becomes  authentic. 

At  the  time  when  apostles  are  prayed,  and 
granted,  a  time  is  appointed  within  which  the 
party  is  to  retrocertify  to  the  judge  a  quo  what 
step  he  has  taken,  who  otherwise  will  proceed  to 
execute  his  sentence.     The  apostles  when  granted 

(68)  It  IB  incumbent  on  the  proctor  to  appeal  in  one  of 
these  ways,  unless  otherwise  directed  by  his  client,  for  if  he 
omits  to  appeal  from  a  definitire,  and  any  damage  thence 
ensues,   he  is  liable  to  an  action  to  be  brought   by  his  client. 

Appealing  apud  acta  may  sometimes  be  very  necessary, 
as  for  instance,  to  prevent  a  person  who  has  got  adminis- 
tration by  sentence  from  instantly  intermeddling  with  the 
effects;  at  other  times  it  may  be  expedient  not  to  appeal 
apud  acta,  as  if  it  apprehended  that  the  judge  will  assign 
too  short  a  time  to   retrocertify.     See  Oughton,   tit.  294. 

For  the  advantage  of  appealing  in  writing  in  scriptis 
from  an  interlocutory  having  the  force  of  a  definitive  sen* 
tence,  see  Oughton,   title  295. 
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(63),  (if  it  be  an  appeal  from  a  metropolitical  or 
from  the  prerogative  court),  are  carried  to  the 
lord  chancellor's  secretary,  and  upon  the  back 
of  them  the  chancellor  names  commissioners,  or 
judges  delegates,  and  the  commission  t)eiog 
made  out,  two  of  them  at  least  must  accept  it, 
which  they  having  done,  issue  an  inhibition  to 
the  judge  below  to  stop  all  further  proceedings, 
and  a  monition  to  transmit  all  the  past  proceed- 
ings, and  this  iransmiss  serves  in  the  room  of 
further  apostles. 

If  the  appeal  he  from  a  diocesan  to  a  metro- 
political  court,  the  apostles  are  in  the  same  man- 
ner carried  to  the  archbishop's  vicars  general, 
who  then  issues  an  inhibition  and  monition^  and 
has  the  iransmiss  made  to  him  in  like  form  as 
in  the  case  before  \  mentioned.  This  monition 
according  to  Oughton,  tit.  312.  may  be  prayed 
at  any  time  before  the  term  probatory  assigned. 

If  the  appeal  be  from  a  grievance,  and  it  be 
proved  to  the  satisfaction  of  the  delegates,  or 
admitted  by  the  party  appellate,  the  cause  is  re- 
tained above,  and  the  delegates  go  on  to  hear 
the   whole  merits(64). 

(63)  See  second  volume,  Admiralty  Practice,  p.  438,  note 
53. 

(64)  But  why  in  common  reason,  should  not  the  appellate 
have  a  power,  if  he  chuses,  though  it  be  determined  male 
appellaium  to  retain  the  cause  above!    the   appellant  cannot 

Vol.   I.  63 


498  PRACTICE  OF  THE 

The  cause  must  be  prosecuted  within  a  certain 
term,  i.  c.  the  appeal  proceeded  on,  and  this 
term  is  two  fold,  terminus  jurisj  and  temUnus 
haminis;  the  latter  signifjing  the  limit  of  time 
within  which  the  judge  has  bound  the  party  to 
proceed  on  pain  of  his  otherwise  executing  his 
sentence ;  the  other  the  boundary  assigned  by  the 
law  in  case  none  be  assigned  by  the  judge,  which 
is  one  year,  called  primum  fatale,  because  under 
special  circumstances  a  second  year  may  run 
called  secundum  faUde{65). 

The  appeal  proceeding,  an  appellatory  libel  is 
exhibited,  this  is  contested  or  answered  by  the 
opposite  party,  the  depositions  are  read  from  the 
transmiss  in  which  all  the  proceedings  below  are 

object  (for  the  reason  aboire)  to  the  judex  cgp^ttatioms,  why 
shoukl  the  person  appealed  be  obliged  to  confess  a  griev- 
ance and  pay  costs  in  order  to  retain  the  cause  above,  if 
he  wishes  so  to  dot  it  appears  to  me  that  the  case  of 
Williams  v.  Lady  B.  Osborne,  in  Strange's  Reports,  proves 
that  he  can.  The  court  of  appeal  there,  finding  that  the 
appeal  which  was  from  a  collateral  matter  after  sentence  was 
merely  for  delay,  though  they  decreed  male  appellatum,  re- 
tained the  cause  above  ad  instantum  partis  appellate,  6l 
Consett,  part  5.  Sec.  1.  page  242.  speaks  of  the  party  ap* 
pellate  not  confessing  the  grievance,  but  having  a  mind  to 
avoid  suit  and  future  charges,  and  therefore  consenting  to 
the  judge  of  the  appeal,  and  agreeing  to  proceed  in  the 
principal  business. 

(66)  See  second  volume,  p.  440,  Admiralty  Practice,  note 
U. 
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made  up  in  the  form  of  a  book,  advocates  are 
beard,  and  the  delegates  proceed  to  pronounce 
sentence(66),  and  according  to  their  judgment 
decree  bene  or  male  appelkUum ;  and  in  the  latter 
case,  approving  of  the  sentence  of  the  judge  be- 
low send  back  the  whole  cause  to  him  with  alt 
its  incidents,  to  be  by  him  carried  into  execution ; 
or  they  may,  if  they  please,  though  they  remit 
the  cause,  retain  the  taxation  and  enforce  pay- 
ment of  the  costs(67). 

e  It  remains  to  be  observed,  that  the  proceed- 
ings in  causes  of  appeal  from  grievances  are 
8imilar(68)  to,  those  in  appeals  from  definitive 
sentence,  as  to  contestation  of  suit,  conclusion, 
and  other  judiciary  and  ordinary  acts ;  and  if  the 
principal  or  original  cause  be  plenary  or  summary, 
so  will  also  be  the  cause  of  appeal,  save  only  that 
all  the  proceedings  before  the  court  of  delegates 
are  summary. 

There  is  however  one  remarkable  exception  to 
this  similarity  of  proceedings  in   appeal  from  gra- 

(66)  In  omnibiis  est  petendum  &  per  jadicem  decer* 
nendom,  ut  in  datione  libelli  in  prima  instantia.  Ougfaton, 
tit  \% 

(67)  Appeals  proceed  in  like  manner  from  criminal  causes, 
whether  of  the  mere  office,  or  office  promoted  by  the  proctor 
of  the  office ;  or  whether  voluntarily  promoted  by  a  person 
uninterested,  or  ex  instantia  partis  by  the  party  injured. 

(66)  See  Onghton,  title  285. 
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vamina  and  from  definitive  sentence,  which  is  that 
in  the  former  the  party  is  not  allowed  nan  allegata 
alUgarey  ^  nan  probata  probare. 

This  rule  is  the  very  converse  of  that  followed 
on  appeals  to  the  house  of  lords(69)  and  Mr. 
Justice  Blackstone  has  observed  that  it  is  a  practice 
unknown  to  our  law  (though  constantly  followed 
in  the  spiritual  courts)  when  a  superior  court 
is  reviewing  the  sentence  of  an  inferior,  to  exa- 
mine the  justice  of  the  former  decree  by  evidence 
never  produced  below(70). 

This  remarkable  rule  that  in  appeals  from 
definitive  sentence  either  party  may,  nan  allegata 
allegare^  ^  nan  probata  probare^  is  found  in(7I) 
the  Code,  lib.  7.  tit.  63.  4.  and  in  the  Cle- 
mentines, lib.  2,  tit.  8.  ch.  2 :  it  is  in  both  places 
restrained,  to  new  articles j  novi  articuli  ex  veteri- 
rebus  pendentes,  ^  ex  illis  orientes^  ^  ad  caiisum 

(69)  9ee  Brown's  Cases  in  Parliament,  Vol.  I.  p.  70. 

(70)  3  Blackstone's  Commentaries/  p.  455.  Yet  in  the 
ease  of  Rochfort  v.  Nugent,  1  Brown's  Case  in  Parliament, 
p.  690.  The  house  of  lords  seems  not  to  haFC  strictly 
followed  their  rule :  a  common  recovery  having  been  there 
proved  in  the  court  below,  the  party  was  allowed  to  pro- 
duce and  prove  before  the  court  of  appeal  a  deed  to  lead 
the  uses,  not  mentioned  below.  On  a  bill  of  review  in 
chancery,  evidence  newly  discovered,  is  produced. 

(71)  See  also  Gail,  lib.  1.  Observ.  128.  Maranta,  pars 
6.  De  Appellat.  Baldus  in  7m.  Codis.  Mascardus;  Fa- 
rinacius  p,  162.  and  596. 
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periinenies.  On  the  same  article  exhibited  be- 
low to  which  proof  was  adduced  or  their  direct 
contraries,  no  new  evidence  can  be  produced ; 
but  on  those  exhibited  below,  but  not  proved, 
there  may  :  and  so  to  new  articles ;  which  may 
be  exhibited,  if  thej  are  not  upon  perfectly  new 
matter,  arise  from  the  former  and  spring  out  of 
them,   and   are   related   to   the   cause. 

The  rule  of  non  allegata  allegandij  non  probata 
probandij  hath  also  this  track  to  it,  modo  non  obstet 
publicatio  testium.  The  new  allegation  or  proof 
therefore  must  be  something  which  should  not 
be  suggested,  or  occasioned  by  the  evidence  already 
published,  though  it  should  spring  out  of  the 
pleadings  below.  Yet  what  room  for  controversy 
is  here  ?  Deeds  and  written  instruments  are  usu- 
ally admitted,  but  may  not  a  party  have  been 
prompted  to  forgery  as  well  as  perjury,  by  seeing 
the  strength  or  weakness  of  his  own  or  his  adver^ 
saries  cause  below.  The  reader(72)  will  judge  by 
the  examples  in  the  nqte,  how  far  the  civilians 
have   elucidated   this   rule. 

(72)  The  civilians  have  thus  illustrated  this  rule  by 
examples,  to  shew  that  the  subject  of  the  suit  cannot  b^ 
changed ;  they  say,  qui  petit  bovem,  in  appellatione  equum 
petere  non  potest ;  in  like  manner  I  conceive  the  ground 
and   foundation  of  the  action  could  not  be  changed :  he  who 
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CRIMINAL  CASES. 

The  proceedings  in  these  are,  as  we  have  seen 
them  to  he  in  the  canon  law,  by  inquisition  or 
inquiry^  accustUion^  and  denunciation.  In  the 
first  mode,  in  which   the   bishop  or  his  official  pro- 

rehed  on  a  written  will,  couid  not  afterwards  rest  on  a  deed, 
nor  on  a  nancapative  will.  But  I  ba^e  known  a  deed 
produced  above,  to  corroborate  a  will  alleged  below,  by 
sbewing  that  the  testator  had  always  entertained  bountiful 
intentions  to  the  derisee. 

Baldus  commenting  in  cum  codicis  de  a^peU.  ilustrates 
this  rule.  Payment,  says  he,  or  a  release  since  the  de- 
cree, is  a.  novum  capitulum,  quod  oritur  ez  Teteribus, 
and  therefore  may  be  allowed  on  appeal ;  bat  if  an  ac- 
tion  were  brought  for  a  thing  against  the  vendor,  and  he 
pleads  that  he  never  sold,  he  shall  not  on  appeal  say  that  he 
never  was  paid  and  therefore  refuses  to  deliver  that  thing, 
for  this  is  a  capitulum  oronino  novum'.  So  a  plea  of  a  pact 
de  nan  petendo  put  in  below ;  defendant  shall  not  be  allowed 
to  go  on  prescription  above.  So  objection  to  the  person  of 
the  suitor  not  made  below,  plea  of  bonniius  cannot  be  made 
above. 

But  if  plaintiff  below  has  proved  a  right  of  property,  be 
may  above  prove  a  right  of  possession. 

Si  Alius  obtinuit  in  aditione  hereditatis,  d&  in  affile, 
reus  vult  probare  eum  repudiasse,  novum  est  capitulum,  ex 
veteribus  non  pendens;  actor  in  prima  causa  non  probavit 
de  jure  accrescendi,  in  appellatione  potest. 

Actor  in  publiciana  non  probavit  titulum,  potest  in  appella- 
tione, quia  PubliciansB  conjunctum. 
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ceeds  from  the  mere  qffice(13)y  induced  by  publjc 
fame  or  the  relation  of  credible  persons  to  in- 
quire into  the  innocence  or  criminality  of  per- 
sons withiA  his  jurisdiction,  the  party  appearing, 
has  articles  exhibited  to  him,  which  (says  Ough- 
ton)  be  is  bound  to  answer  upon  oath,  not  to  cri- 
mincUe  himself  but  so  far  as  relates  to  the  same 
and  the  Judge's  jurisdiction ;  and  as  if  he  refuses 
to  appear  he  may  be  excommunicated,  so  if  he 
refuses  to  answer  after  being  thrice  admonished, 
he  is  to  be  pronounced  contumacious  and  the  ar- 
ticles taken  for  confessed,  and  then  Oughton  goes 
on  to  sayAhat  if  he  does  confess  the  same  he  is 
obliged  to  answer  to  criminous  positions,  that  is, 
be  is  obliged  to  criminate  himself(74). 

(73)  But  though  he  nia^  exhibit  articles  from  the  mere 
office,  he  generally  appoints  one  of  the  proctors  to  be  the 
proctor  or  promoter  of  office,  and  appeals  in  causes  of  cor- 
rection consider  that  proctor  as  the  promovent,  and  the 
Judge.  This  proctor  is  called  a  necessary  promoter,*  and 
therefore  the  proceedings  are  still  summary. 

(74)  How  to  reconcile  these  contradictions  I  confess  I 
do  not  know,  especially  as  the  note  refers  us  to  the  English 
statute  ]3  Ch.  XL  c.  12.  as  in  the  case  of  Goulson  and 
Wainwright,  1  Sid.  374,  it  was  determined  that  if  articles 
ex  eficio  are  exhibited  in  the  spiritual  court  for  matters  cri- 
minal, the  party  may  plead  that  he  is  not  bound  to  answer,, 
and  may  have  a  prohibition;  but  in  a  mere  civil  suit  he  is 
bound  to  put  in  a  personal  answer.  No  act  similar  to  the 
above-mentioned  statute  of  Charles  has  passed  in  Ireland,- 
it  may  be  a  quere,  whether    it    be  not  virtually  abolished  in 
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If  he  denies  the  same,  or  admits  i(,  but  denies 
the  fact,  witnesses  are  to  be  examined  and  proofs 
produced  as  in  other  ordinary  causes,  and  the  pro- 
ceedings in  all  such  causes  of  correction  ex  mero 
officio  or  of  the  office  necessarily  promoted  are  sum-^ 
mary;  and  if  the  impugnant  doth  not  appear,  the 
witnesses  being  examined  and  their  sajings  pub- 
lished, definitive  sentence  may  be  passed  in  his 
absence,  he  having  first  been  cited  de  now  to 
hear  such  sentence.  If  the  impugnant  appears  be 
may  except  against  the  adversaries  witnesses,  and 
reprobate  their  sayings,  and  before  publication  pro- 
pose any  defensive  matter  in  his  favour. 

The  witnesses  must  shew  the  grounds  of  sus- 
picion, and  with  whom  and  upon  what  founda- 
tion the  same  rested,  which  if  it  appears  to  have 
arisen  from  folly  or  malignity,  it  is  frivolous  and 
false'  rumour  and  not  public  fame;  and  the  im- 
pugnant, says  Oughton,  is  not  bound  to  answer 
such  criminous  positions,  nor  to  accuse  himself 
of  them.  If  the  crime  be  proved,  the  judge 
proceeds  to  conclusion  as  in  other  summary  causes, 

Ireland,  but  at  the  last  visitation  in  the  college  of  Dablin, 
it  was  asserted  that  it  remained  in  full  force.  If  so,  surely 
some  law  ought  to  be  introduced  to  abolish  it,  and  put  us 
on  footing  with  our  sister  kingdom. 

The  act  of  6  Geo.  I.  in  Ireland,  ch.  6.  ordains  that  no 
citation  ex  mero  officio  shall  issue  unless  the  crime  is  charg- 
ed to  have  been  committed  within  two  years  before.  This 
act  speaks  of  the  oath  of  purgation  as  still  in  force. 
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and  passes  a  definitive  sentence  according  to  the 
nature  of  the  crime«  with  costs  against  the  cri^ 
minal  person ;  and  though  it  be  not  proved,  if  ve*^ 
hement  presumptions  and  circumstances  of  great 
suspicion  offer  themselves,  canonical  purgation, 
says  Oughton,  may  be  required  from  the  party, 
in  which  if  he  fails,  public  penance  may  be  im- 
posed on  him,  and  in  some  cases  he  may  be  ex- 
communicated. 

Accusations  or  suits  from  the  office  voluntarily 
promoted  are  plenary;  they  admit  of  replications) 
duplications,  &c.  but  the  accuser  is  liable  to 
ample  costs  if  he   accuses  without  reason(75)» 

Denunciations  or  presentments  by  church-war- 
dens and  sidesmen  are  so  entirely  out  of  use^ 
from  the  danger  to  which  such  presenters  were 
liable  from  the  just  actions  that  might  be  brought 
against  theo^,  and  in  Ireland  by  the  special  pro- 
visions of  the  act  6  Geo.  I.  chap.  6.  that  they 
need  here  only  be  mentioned. 

This  act  provides  that  voluntary  promoters  and 
presenters  of  offences  shall  be  examined  on  oath 
before  the  citation  issues,  and  the  examination 
reduced  to  writing,  and  the  promoter  failing  in 
proof,    condemned    in  double    costs,    but   this    not 

« 

(75)  It  appears  to  me,  that  the  spirit  of  the  civil  law  was 
exactly  Bimilar  to  ours  as  to  criminal  pleadings^  that  ader 
all  exceptions  were  overruled,  the  litis  contestation  or  plead- 
ing the  general  issue,  was  still  open  to  the  prisoner. 

Vol.  I.  64 
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to  hinder  ordinary  from-  proceeding  against  ec- 
clesiastical persons  subject  to  their  visitation  in  the 
usual  way. 

Under  this  last  exception  it  has  been  said,  that 
a  clergyman  at  least  is  not  exempted  in  Ireland 
from  the  oath  ex  officio.  But  without  deciding 
the  general  question  whether  he  is  not,  he  surely 
is  not  liable  to  it  by  that  act,  which  says  only  that 
nothing  therein  shall  prevent  ordinaries  from  pro- 
ceeding against  ecclesiastical  persons,  as  if  that 
act  had  never  been  made,  in  the  like  manner 
as  they  might  or  could  do  before,  but  it  doth  not 
follow  that  they  could  before  that  act  and  since 
the  reign  of  Charles  II.  demand  from  them  the 
oath  ex  officio. 

It  is  proper  here  also  to  repeat  what  seems  not 
\M  be  ^universally  understood,  that  though  the 
canons  do  not  proprto  vigore  bind  the  laity,  yet  as 
far  as  they  recite  the  ancient  constitutions  of  the 
church  incorporated  in  the  common  law  of  the 
land,  they  do  bind  them ;  for  the  canon  law  as 
far  as  anciently  received  and  allowed  in  these 
kingdoms  binds  every  man(76). 

The  high  commission  court,  though  repro- 
bated by  the  Irish  parliament  in  1640,  and  de- 
clared null,  never  was  declared  so  by  any  express 

(76)  This  follows  from  28  Hen.  VIII.  ch.  23.  and  is 
the  determination  in  Cross  and  Middleton,  3  Atkins^  in 
England,  26  Hen.  VHI. 
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act  of  parliament  in  Ireland,  as  it  was  in  Eng- 
land by  the  act  16  Char.  1.(77). 

The  power  of  royal  visitations,  their  propriety, 
and  the  perfect  distinction  between  them  and  the 
ancient  high  commission  court  has  been  elsewhere 
explained(78). 

Whoever  wishes  to  search  more  deeply  into  the 
practice  of  the  ecclesiastical  criminal  court,  will 
after  reading  what  is  said  by  Oughton  upon  the 
subject,  study  the  Praxis  Criminalis  of  Farinacius, 

(77)  AnQiher  inst^mce  of  inattention  to  real  liberty  in  that 
country  too  noted  for  licentioasness.  A  commission  issued 
in  16&3,  commonly  called  the  Lisbon  commission  to  three 
bishops  to  visit  the  diocese  of  Down,  whose  bishop  (Hacket) 
and  clergy  were  accused  of  enormities. 

The  name  of  this  archdeacon  was  Matthew,  who  has  pub- 
lished a  long  argument  upon  it.  He  appealed,  or  applied 
to  the  chancellor  (Cox)  for  a  commission  of  delegates,  insist- 
ing that  this  was  not  like  the  high  commission  court;  that 
it  was  an  ecclesiastical  commission,  founded  on  the  king's 
prerogative,  and  the  common  law,  and  such  a  one  as  might 
exist  in  England,  notwithstanding  stat.  16  Car.  I.  and  that 
an  appeal  lay  from  it,  though  none  did  from  the  high  com- 
mission court.  That  it  was  the  king's  visitation  operating 
upon  a  diocese,  like  the  archbishop's  inhibition  in  his  tri- 
ennial visitation,  suspending  the  bishop's  authority  for  th* 
time  being,  but  substituting  another  ordinary  authority  in 
its  place.  That  the  bishop's  power  of  visitation  is  only 
that  emanation  of  the  king's  prerogative  which  may  be 
granted  to  any  body  else.  How  else  could  an  archbishop  be 
deprived? 

(78)  In  a  work  on  Ecclesiastical  Law. 
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and  of  Damhouder,  and  the  clear  disquisitions  on 
the  subject  in  the  Speculum  Durandi.  I  shall 
conclude  with  the  sober,  charitaUe,  and  mode- 
rate ad?ice  of  Oughton  to  the  promoters  of  cri- 
minal suits,  which  however  painful,  are  too  often 
necessary.  Let  them  examine  well,  whether  their 
charges  are  grounded  on  good  eyidence  or  vehe^ 
ment  presumptions,  and  whether  public  fame 
howerer  general  and  prevalent  even  among  good 
and  grave  men  originate  in  uuth  or  in  private 
malks  and  idle  rumour,  least  otherwise  they  sub- 
ject themselves  to  suits  both  in  the  temporal  and 
spiritual  courts,  and  to  the  distressing  reflection  of 
having  injured  the  innocent. 

These  cautions  are  now  less  requisite  since  the 
statutes  have  curbed  these  prosecutions,  and  added 
to  the  qnoderation  of  the  times,  confined  within 
proper  and  salutary  limits. 
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FURTHER  CASES  ILLUSTRATIVE  OF  THE 

PRECEDING  WORK. 

MANUMISSION. 

Keane  v.  Boycott^  A.  D.  1795. 
2  Hen.  Blackstone's  Rep.  511. 

Question  started  in  this  case,  whether  a  master  in 
the  West  Indies  entering  into  a  contract  with  a  slave  does 
not  manumit  himt  the  affirmative  favoured  hy  L.  Ch.  J. 
Eyre,  condemned  by  the  reporter,  who  insists  that  a  slave 
cannot  be  manumitted  by  implication*. 

MARRIAGE. 

llderton  &  Ilderton,  A.  D.  1793. 
2  H.  Bl.  145. 

A  marriage  in  Scotland  between  persons  who  do  not  go 
thither  for  the  purpose  of  evading  the  laws  of  England,  will 
entitle  the  woman  to  a  dower  in  England. 

DONATIO  MORTIS  CAUSA. 

Hill  V.  Chapman. 
2  Brown,  612. 
Gift  of  bank  notes  in   a  paper,  accompanied   with   dechi- 
ration,  though  not  in  extremiSy  a  good  donatio  mortis  causa. 

*  The  author  cQd  hop«-  that,  b«fi>re  the  publication  of  thii  Mcond  edition,, 
the  noble  and  pious  efforts  of  Mr.  Wilberforce  in  the  senate,  and  Mr. 
Gisbome  in  the  closet,  aided  by  the  wishes  of  all  good  men,  would  have 
put  an  end  to  the  horrid  crimes  of  tlie  slave  trade.  Alas !  he  has  livtd  to 
see  it  acquire  fresh  vigour,  and  triumphant  pretences  to  justification  both  in 
England  and  fVance. 
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N.  B.   this  coDtradicto  the  muter  of  the  rolls,  Millar   and 
Millar,  3  P.  Wms. 

COLLEGES*. 

Bently  v.  Bishop  of  Ely. 
2  Strange,  913. 

Court  said  it  was  a  question  they  would  not  determine, 
whether  when  the  crown  has  given  statutes  and  appointed  a 
visitor,  the  successor  can  any  way  alter  or  annul  the  former 
statutes:  the  practice  indeed  has  been  otherwise,  but  it  has 
never  been  determined  to  be  good. 

Attorney  General  v,  Stephens. 
1  Atkyns,  360. 

Qaestion  made  in  chancery  whether  fdlow  of  a  col- 
lege has  a  right  to  let  his  chambers ;  court  refused  to  de- 
termine, and  said  it  oughl  rather  to  be  determined  by  the 
visitor;  the  question  was  on  Dr.  Radcliffe's  fellowships; 
said  they  supposed  he  had  not  left  his  fellows  under  greater 
restrictions  than  those  of  other  colleges  are  liable  to. 

Ex  parte  Wrangham,  A.  D.  1795. 
2  Vesey,  Jun.  609. 

Petition  by  Wrangham  to  the  Lord  Chancellor,  as  vi- 
sitor of  Trinity-Hall,  Cambridge,  (there  being  no  heir  of 
the  founder)  to  declare  the  election  of  a  fellow  void,  and  to 
order  the  petitioner  to  be  admitted,  the  court  of  king's 
bench  having  in  a  similar  case  declined  jurisdiction ;  the 
statutes  run  thus :  "  Cluod  tit  loco  socii  subrogetur  scholaris 
**  idoneus  tnoribus  &  ingenio  qui  per  tres  annos  continuos 
''ad  minus  jura  canonica  aut  civilia  audivit  in  universitate 
*'  aliqua  approbata  :*'  with  some  exceptions  not  here  ma- 
terial. 

Petitioner  insisted  that  he  answered  this  description, 
and  yet  a  member  of  another  college  was  elected.  The 
electors  defence    was    in    general    terms,    that    Wrangham 

*  See  Prynne's  tvork  on  the  4th  Inst,  is  a  repoeitoiy  oT  knowledge  reUtWe  te 
oollegrs. 
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WM  not  in  their  opinion  a  fit  and  proper  per«on  to  be  elected 
into  the  vacant  fellowship.  Lord  chancellor  decided 
against  the  petition ;  be  was  of  opinion  that  the  word  mares 
has  not  only  the  more  restrained  sense  of  morals,  but  also 
the  more  extended  one  of  manners,  and  that  a  disimtUiudo 
mamm,  jarring  tempers,  diecordant  dispositions  might  mar 
the  pilkrposes  of  such  institutions ;  and  that  of  the  disposition, 
as  well  as  learning  and  manners,  the  society  were  to  judge, 
not  arbitrarily  or  whimsically,  but  by  sound  discretion,  and 
upon  due  consideration  of  the  statutes. 

Quere,  Though  I  do  not  mean  in  the  least  to  dispute 
the  authority  of  the  determination  of  that  high  court  in  the 
above  instance,  to  what  dangerous  latitude  might  it  lead  if 
ill  understood  :  I  should  wish  therefore  tliat  every  academic 
would  read  the  case  at  iarge,  and  not  trust  to  any  abridge- 
ment of  it. 

Wyme  v.  Bampton. 
3  Atkyns,  47a 

The  d^n  and  canons  of  Sarum  on  renewing  leases  were 
accustomed  to  take  fines,  and  if  any  of  the  canonrys  were 
vacant,  to  divide  them  among  the  existing  members.  A 
canon,  who  came  in  after  a  lease  renewed  during  a  vacancy^ 
eued  for   his  share   in   chancery,  and  recovered. 


PROTEST  OF  CERTAIN  LORDS 

iUSAINST      COMMITI'ING      TEE      PROTESTANT      DISSENTERS     BILL, 

MAY   3,    1782. 

Referred  to  in  the  Chapters  on  Marriage  above. 


Hodie  secunda  vice   lecia  est  billa^  entitled,   an   Act  for  the 

Relief  of  Protestant  Dissenters,  in   certain  matters  therein 

contained, 
It    was    resolved    in    the    affirmative,   that    the   said    bill  be 

committed. 

Vol.  I.  65 
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Dittentient, 

First,  Becaaae  it  is   apprehended  that   this   bill   professing 

to  allow  protestant  dissenting  teachers  to  celebrate  marriages 
between  protesunt  dissenters,  may  encourage  almost  every 
species  of  clandestine  and  improvident  marriages,  not  only 
between  protestant  dissenters  of  all  denominations,  but  be- 
tween protestants  and  the  established  church :  for  it  is  ap- 
prehended, that  neither  by  this  bill,  nor  by  any  other  law  now 
in  being,  can  it  be  ascertained  whether  the  parties  be  or  be 
not  protestant  dissenters,  so  that  any  man  and  woman  who 
may  have  gone  once  or  twice  to  a  meeting-hoase,  or  to 
near  a  field  preacher,  and  calling  themselves  protestant  dis- 
senters, may  be  married  under  the  sanction  of  this  bill  by  a 
protestant  dissenting  teacher,  whether  he  be  a  preabyterian 
teacher,  an  independent  teacher,  an  anabaptist  teacher,  a 
moravian  teacher,  or  any  other  protestant  dissenting  teacher 
whatsoever.  Nay,  it  is  apprehended,  that  a  degraded 
popish  priest,  a  degraded  clergyman  of  the  established 
church,  and  by  the  6th  George  I.  chap.  5.  sec.  8.  any  man 
whatsoever  pretending  to  holy  orders,  and  taking  the  oaths 
and  subscribing  the  declaration  therein  prescribed,  has  under 
this  bill  a  right  to  solemnize  marriages ;  and  therefore  the 
lowest  and  most  profligate  men  in  the  state  may  instantly 
qualify   themselves  for  that  purpose. 

Secondly,  Because  it  is  apprehended  that  such  marriage 
may  not  only  be  celebrated  by  all  such  persons,  but  that  as 
ibis  bill  makes  0>arriages  so  celebrated  good  and  valid  to  all 
intents  and  purposes  whatsoever,  those  marriages  are  so  far 
privileged,  that  there  can  be  no  divorce  a  vinculo,  for  pre- 
contract, consanguinity,  or  impotence ;  for  this  bill  gives  to 
such  marriages  all  the  right  and  benefits  of  those  celebrated 
by  the  clergy  of  the  established  church,  but  does  not  subject 
them   to   the   same   objection. 

Thirdly,  Because  it  is  apprehended  that  under  this  bill 
marriages  may  be  celebrated  by  all  protestant  dissenting 
teachers     with    absolute    impunity     to    themselves,     between 


APPENDIX.  515 

partiesr  within  the  prohibited  degrees  of  kindred,  without 
pabHcation  of  banns,  without  licence,  in  a  private  place  at 
any  hour  of  the  night,  without  witnesses,  without  registering 
such  marriages,  between  minors,  and  without  the  consent 
of  parents,  guardians,  or  of  the  lord  chancellor,  though 
such  transgressions  would  subject  a  clergyman  of  the  esta- 
blished church  to  deprivation  if  beneficed,  and  to  degradar 
tion  if  not  beneficed,  and  in  the  case  of  a  popish  priest  would 
be  felony  without  benefit  of  clergy,  and  by  making  such  mar- 
riages heretofore  had  good  and  valid,  legal  heirs  may  be 
robbed  of  their  inheritance  by  this  ex  post  facto  law. 

Fourthly,  Because  this  bill  makes  valid  to  all  intents  and 
purposes  whatsoever,  all  matrimonial  contracts  heretofore  en- 
tered into  between  protestant  dissenters,  and  solemnized  by 
protestant  dissenting  teachers,  whether  such  matrimonial  con- 
tracts were  consummated  or  not,  from  whence  it  is  appre- 
hended, that  such  contracts,  not  consummated,  will,  by  this 
ex  post  facto  law,  be  of  force  to  make  void  subsequent  mar- 
riages consummated,  and  to  subject  women  who  are  now 
lawful  wives  to  be  divorced,  and  their  children  to  be  bas- 
tardized, although  by  the  33d  Henry  VIII.  chap.  6.  and  the 
13th  Geo.  I.  chap.  3.  no  contract  of  marriage,  celebrated 
even  by  a  clergyman  of  the  established  church  but  not  con« 
summated,  shall  make  void  a  subsequent  miiriiage  which  was 
consummated. 

FiAhly,  Because  this  bill,  by  vesting  generally  in  protes- 
tant dissenting  teachers  without  distinction  an  unregulated 
power  of  celebrating  marriages,  exposes  dissenters  themselves 
and  their  children  to  all  the  evil  consequences  attendant 
upon  clandestine  and  improvident  marriages  equally  with  mem- 
bers of  the  established  church. 

And  of  the  numberless    sects  of  protestant    dissenters  no 
one   denomination  of  them    is  guarded    by    this  bill    agains 
clandestine  and    improvident  marriages   to   be  celebrated    be- 
tween persons  of  their  persuasion    by  dissenting    teachers  of 
any  other  denomination  whatsoever. 
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Bixlhlj,  Beeaoie  it  was  adnoitled  id  debate,  that  tbia  biil 
ia  extremely  defective ;  yet  it  waa  argoed  thtt  it  oogbt  to  be 
paaaed,  becaaae  it  may  be  bereafter  amended,  an  argaroent 
wbieh  it  is  conceived  would  ratber  joatify  tbe  rejection  of  a 
bad  bill,  to  wbich  tbia  branch  of  tbe  legislature  is  fully 
competent,  than  support  tbe  passing  of  sucb  a  bill,  with  a 
Tiew  to  a  future  amendment  of  it,  which  cannot  be  obtain- 
ed bat  by  the  concurrent  agreement  of  all  branches  of  tbe 
legislature;  for  this  argument  would  justify  tbe  commission 
of  an  actual  evil,  which  might  be  avoided,  in  order  to  iq^ply 
a  future  remedy  that  possibly  might  never  be  obtained. 

Seventhly,  Because  those  who  opposed  this  bill  did  re- 
peatedly declare  themselves  willing  to  vote  for  another 
bill,  rendering  all  matrimonial  comracts  of  marriages  here- 
tofore entered  into  between  protestant  dissenters,  and  cele- 
brated by  protestant  dissenting  ministers  or  teachers,  as  good 
and  valid  to  all  intents  and  purposes,  as  such  contracts  of 
marriages  would  have  been  if  celebrated  by  the  clergy  of  the 
established  church ;  and  also  rendering  all  matrimonial  con- 
tracts or  marriages  hereafter  to  be  entered  into  between 
protestant  dissenters,  and  celebrated  by  protestant  dissenting 
ministers  or  teachers,  of  their  respective  own  congr^ations, 
under  proper  regulations,  as  good  and  valid  to  all  intents 
and  purposes,  as  such  contracts  or  marriages  would  be,  il 
celebrated  by  the  clergy  of  the  established  church. 

Richard,  Armagh,  Charles,  Cashel, 

Belmore,  Beliamont^ 

Shannon,  Enniskillen, 

Tracton,  James,  Raphoe, 

R.  Dublin,  Carlow, 

Henry,  Meath,  James,  Downe  and  Connor, 

William,  Waterford,  Antrim, 

Clanwilliam,  Richard,  Cloyne, 

Milltown,  J.  D.  Leigblin  and  Ferns, 

Icaac,  Cork  and  Ross,  Charles,  Kildare, 

Walter,  Clonfert,  Charles,  Elphin. 
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Act  referred  to  in  Chapter  6th,  Book  1. 

Anno  regni  tricesimo  quinto 
Georgii  lU.  Regis  Chap.  23*. 

An  act  to  explain  and  amend  an  act- passed  in  the  tenth 
and  eleventh  years  of  the  reign  of  King  Charles  the  First, 
entitled,  an  act  for  preservation  of  the  inheritance,  rights, 
and  profits  of  lands  belonging  to  the  church,  and  persons 
ecclesiastical. 

Whereas  doubts  have  arisen  as  to  the  validity  of  leases 
made  under  the  powers  given  by  an  act  passed  in  the  tenth 
and  eleventh  years  of  the  reign  of  King  Charles  the  First, 
entitled,  an  act  for  preservation  of  the  inheritance,  rights,  and 
profits  of  lands  belonging  to  the  church,  and  persons  ec- 
clesiastical ;  be  it  enacted  by  the  king's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  it  shall 
and  may  be  lawful  to  and  for  archbishops,  bishops,  deans, 
deans  and  chapters,  archdeacons,  prebendaries,  and  other 
dignitaries  ecclesiastical,  parsons,  vicars,  and  likewise 
masters  or  governors  and  fellows  of  colleges,  and  masters 
and  guardians  of  hospitals,  from  time  to  time  to  accept  of  a 
surrender  or  surrenders  of  any  lease  or  leases  of  any  lands  or 
hereditaments,  and  thereupon  to  demise  such  lands  or  other 
hereditaments  belonging  to  their  respective  sees,  churches, 
colleges  and  hospitals,  (the  dwelling  houses  used  for  any 
their  respective  habitations,  and  demesne  lands  thereunto 
belonging,  and  therewith  used  and  occupied  as  the  de- 
mesnes of  their  said  houses  only  excepted,)  unto  the  person 
or  persons,  in  such  manner  and  form  as  by  the  said  act, 
or  any  other  act  or  acts  now  in  force  they  are  enabled  so  to 

*  Thta  remarkable  act,  which  changed  a  law  considered  aa  sacred  for  iwo  c^« 
turie*!  but  in  which  change  of  tlinee  may  have  required  mutation,  is  here  introduced 
to  elucidate  the  notea  to  Chap.  6.  part  I. 
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do,  notwithstanding  that  upon  such  lease  and  leases  there 
shall  not  be  reserved  and  continued  due  and  payable  unto 
the  lessors,  and  their  successors,  during  the  term  of  twenty- 
one  years,  so  much  yearly  rent  or  profits,  or  more,  as  the 
moiety  of  the  true  value  of  the  lands  or  other  heredita- 
ments, communihus  annis,  at,  or  immediately  before  the 
time  of  making  such  leases  shall  amount  to. 

2.  And  be  it  further  enacted,  that  all  leases  hereto- 
fore made  by  any  of  the  persons  aforesaid,  of  any  lands  or 
other  hereditaments  belonging  to  their  respective  sees, 
churches,  colleges,  and  hospitals,  except  as  before  excepted, 
unto  any  person  or  persons,  in  such  manner  and  form,  as 
by  the  said  act,  or  any  other  act  now  in  force,  they  are 
enabled  so  to  do,  shall  be  valid  and  good,  notwithstanding 
there  was  another  lease,  or  estate,  then  in  being,  which  did 
not  expire,  nor  was  ended  and  determined  within  the  time 
in  said  recited  act  mentioned,  and  also  notwithstanding  that 
upon  such  lease  and  leases,  there  were  not  reserved  and  con- 
tinued due  and  payable  unto  the  lessors  during  the  term  of 
twenty-one  years,  so  much  yearly  rent  or  profits,  or  more, 
as  the  moiety  of  the  true  value  of  the  lands,  or  other  here<- 
ditaments,  communihus  emnis,  at,  or  immediately  before 
the  time  of  making  such  leases  did  amount  unto;  provided 
that  the  yearly  rent  or  profits  which  have  been^  or  shall  be 
reserved  upon  every  such  lease  heretofore  made,  or  here- 
after to  be  made,  shall  not  be  less  than  the  yearly  rent  or 
profits  paid,  and  payable  thereout  for  the  last  twenty  years 
preceding  the  making  of  such  lease,  whether  such  lands  or 
hereditaments,  be  augmentation  lands  or  others. 

3.  And  whereas,  in  many  instances,  lands  and  heredita- 
ments belonging  to  archbishops,  bishops,  deans,  deans  and 
chapters,  archdeacons,  prebendaries  and  other  dignitaries 
ecclesiastical,  parsons,  vicars,  and  likewise  masters  or  go- 
vernors and  fellows  of  colleges,  and  masters  and  guardians 
of  hospitals,  in  right  of  their  respective  sees,  churches, 
colleges  and  hospitals,  upon  surrender  of  the  lease  or   leases 
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then  in  being  thereof,  have  heretofore  been,  and  may  here- 
after be  demised  by  one  lease  only,  and  have  been,  or 
may  be  afterwards,  separated  and  demised  by  two  or  more 
distinct  leases,  with  separate  and  distinct  rents  reserved 
thereon  respectively ;  be  it  enacted,  that  in  all  such  cases, 
whether  such  lands  and  hereditaments  are  augmentation 
lands  or  others,  or  both,  that  each  and  every  of  such  sep- 
arate leases  shall  be  as  good  and  valid  in  law,  as  the  said 
original  one  lease  would  have  been. 

4.  Provided  always,  that  the  several  yearly  rents  reserv- 
ed, or  to  be  reserved  on  such  separate  leases,  do  amount 
together  to  a  yearly  rent  and  profits,  not  less  than  the 
yearly  rent  and  profits  reserved  and  payable  by  such  one 
original  lease,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding;  provided  that  nothing  herein  contained 
shall  be  construed  to  authorize  any  of  the  persons  or  bodies 
corporate  aforesaid,  to  make  any  concurrent  lease,  other 
than  what  they  could  respectively  have  made  before  the 
passing  of  this  act. 

END    OF   THE    ACT   OF   PARLIAMENT. 


MEMORANDUM. 

The  two  following  extracts  from  Irish  acts  of  parlia- 
ment, have  been  inserted,  from  my  observation  how  much 
at  a  loss  gentlemen,  particularly  in  England,  have  been,  to 
know  how  our  law  was  affected  by  the  tenantry  bill,  and 
what  acts  passed  in  England  are  now  in  force  in  Ireland, 
since  the  statutes  recognizing  the  independence  of  Ireland 
in  1782;  they  are  not  totally  irrelative  to  the  subject,  the 
first  being  compared  with  the  emphyteusis  of  the  civil  law^ 
the  latter  necessary  from  the  continued  comparison  carried 
on  in  the  notes  between  the  civil  and  our  Imc. 
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"  The  sttt.  19  and  20  Geo.  III.  ch.  3.  enacU,  that  coaru 
"  of  equity  upon  adequate  compensation  shall  relieve  tenants 
and  their  assigns  against  lapse  of  time,  if  no  fraud  proved, 
unless   it  appear,   that  the  fines   were   demanded,  and  re- 
fused or   neglected    to    be   paid    within  a  reasonable  time. 
'  Provided,  that   if  the  landlord  has    any   difficulty   in   dis- 
covering the  tenant,   in  order  to  make  the  demand^  then 
**  demand  on  the  land,  with  notice  in  the   Dublin  and  Lon- 
don Gazettes,  shall  be  sufficient 

The  sUt.  21  and  32  Geo.  III.  ch.  48.  enacU,  that  all 
statutes  heretofore  made  in  England  or  Great  Britain,  for 
the  settling  and  assuming  the  forfeited  estates  in  the  king- 
*'  dom  of  Ireland,  and  also  all  private  statutes  made  in 
England  or  Great  Britain,  under  which  any  lands,  tene- 
ments, or  hereditaments  in  Ireland,  or  any  estate  or  in- 
**  terest  therein,  are  or  is,  holden  or  claimed,  or  which  any 
**  way  concern  the  title  thereto,  or  any  -evidence  respecting 
"  the  same;  and  also  all  such  clauses  and  provisions  con- 
**  tained  in  any  statutes  made  in  England  or  Great  Britain, 
**  concerning  commerce,  as  import  lo  impose  equal  restraints 
**  on  the  subjects  of  England  and  Ireland  as  of  Great  Bri-' 
''  tain  and  Ireland,  and  to  entitle  them  to  equal  benefits; 
"  and  also  all  such  clauses  and  provisions  contained  in  any 
**  statutes  made  as  aforesaid,  as  equally  concern  the  seamen 
*'  of  England  and  Ireland,  or  of  Great  Britain  and  Ireland, 
"  save  so  far  as  the  same  have  been  altered  or  repealed, 
"  shall  be  accepted,  used  or  executed  in  Ireland,  according 
"  to  the  present  tenor  thereof,  respectively.  Provided,  that 
''  all  such  statutes  so  far  as  aforesaid,  concerning  commerce, 
shall  bind  the  subjects  of  Ireland,  only  so  long  as  they 
continue  to  bind  the  subjects  of  Great  Britain. 

**  And  it  further  enacts,  that  all  such  statutes  made  in 
"  England  or  Great  Britain,  as  concern  the  stile  or  cal- 
**  lendar ;  and  also  all  such  clauses  and  provisions  contain- 
"  ed  in  any  statutes  made  as  aforesaid,  a^ relate  to  the  tak- 
**  ing   any   oath   or    oaths,  or   making    or    subscribing    any 
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"  declaration  or  affirmation  in  this  kingdom^  or  any  penalty 
*'  or  disability  for  omitting  the  same,  or  relate  to  the  con- 
**  tinuance  of  any  office,  civil  or  military,  or  of  any  com- 
*'  mission,  or  of  any  writ,  process  or  proceeding  at  law,  or 
*'  in  equity,  or  in  any  court  or  delegacy  or  review,  in  case 
of  a  demise  of  the  crown,  shall  be  accepted,  used,  and  eiL- 
ecnted  in  Ireland,  according  to  the  present  tenor  of  the  same, 
"  respectively." 

It  cannot  be  denied,  that  these  general  words  leave  room 
for  many  doubts,  and  it  still  is  oflen  puzzling  to  determine 
what  is  the  statute  law  of  Ireland ;  to  give  a  remarkable  in- 
stance, perhaps,  it  would  not  be  easy  to  say  at  this  moment, 
whether  the  oath  ex  officio  was  or  was  not  ever  regularly 
and  expressly  (however  it  may  have  been  virtually)  abolish- 
ed in  Ireland. 
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TABLE  OF  CONSANGUINITY. 

The  nameral  Roman  letters  at  the  top  expressing  the  degrees 
by  the  civil  law,  and  the  figures  at  the  bottom  those  by  the 
canon  law. 


IV. 

Great  Grand 

Falher^i 

Father. 

4. 


m. 

Great  Grand 

Father. 

3. 


n. 

Grand  Father. 
2. 


I. 

Father. 

9 


The 
Intestate, 
or  person 
proposed. 


II. 

Grand- 
Son. 
2. 


III. 

Great  Grand- 

Son. 

3. 


V. 

Great  Great 

Uncle. 

4. 


IV. 

Great  Uncle. 

3. 


n. 

Brother. 
1. 


V. 
Great  Uncle'e 

Son. 
8 


IV. 

Couflin 

German. 

2. 


VI. 

Second 

Coucin. 

3. 


V. 

Son  of  the 

Cousffl 

German. 

3. 


IV.      . 

Son  of  the 

Nephew  of 

Brother's 

Grand-Son. 

3. 


I 
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Order  of  Admin'mt ration. 

1.  Widow. 

2.  Child. 

3.  Father. 

4.  Mother. 

5.  Brother  or  Sister. 

6.  Grandfather  or 

Grandmother. 

7.  Uncle,    Aunt,    Ne- 

phew or  Niece. 

8.  Cousin  German. 

9.  Cousin  German  once 

removed. 
10.  Second  Cousin. 

The  widow  is  here 
put  first,  because  usually 
preferred,  but  adminis- 
tration may  be  granted 
to  the  next  of  kin,  to  be 
computed  in  the  order  of 
the  subsequent  numbers 
to,  or  jointly  with  her. 


Order  of  Dislribulion. 


Widow  i  Children  or  their  Re- 
presentatives the  rest  equally. 

If  no  Children,  Widow  ^,  next 
of  kin  or  their  representa- 
tives |. 

If  no  Widow,  Children  take  alL 

If  neither  Widow  nor  Children, 
next  of  kin  in  the  following 
order. 

1.  Father. 

2.  Mother  and  Brothers  and 
Sisters  and  their  representa- 
tives. 

3.  If  both  Parents  dead.  Bro- 
thers and  Sisters  or  the  survi- 
vors of  them,  with  the  Chil- 
dren of  a  Brother  or  Sister 
deceased. 

4.  If  no  Brother  or  Sister  alive^ 
Grandfather  or  Grandmother, 
or  on  failure  of  them,  Uncles 
and  Aunts,  Nephews  and 
Nieces  of  the  intestate,  in 
equal  portions*. 

5.  For  want  of  all  these  the 
next  of  kin,  according  to  the 
computation  of  the  civil 
law,  except  with  this  dif- 
ference, that  a  nearer  colla<- 
teral  excludes  a  more  remote 
lineal. 

N.  B.  No  representation  among 
collaterals  beyond  Brothers 
and  Sisters  children,  meaning 
always  Brothers  and  Sisters 
of  intestate. 


*  By  this  rule,  if  no  brother  or  sister  alive,  the  grand  parents  come  in  before  ne- 
phews and  nieces,  although  the  latter  would  share  with  a  mother,  which  is  the  extras 
ordinary  consequence  of  the  stattite  James  II.  in  England,  letting  them  in  with  the 
mother,  but  leaving  Uie  preference  of  the  ascending  lino  (where  no  representation)  in 
all  other  cases  according  to  the  statute  of  Charles  II.  Bo'h  tlitse  statutes  arc  blend- 
ed together  in  Ireland,  in  that  of  William  III.  chap.  6. 
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DEGREES 
OF  CONSANGUINITY 


ACCORDING    TO   THE 


CIVILIANS 


|6lh  I  Trifara 


I  6thJ  Atanu 
I 


Pitnnn       i  ^^  i 
MaxinMii     < * 


wm  * -• 

PMrui  nagm  r^Jhl 

Patnii  rnacni  pj^fj 
Nopot  


Fratftr 

FiUui 
Fratris 


»r  L^ 


I  4th  I  Abavui 

■ -•  ^  i *  major 

.{Sod I  Afiii  rsn S£:? '"'i*- 


I 


I  lit  I 


Pater 


)  4th  I    Adnepoa 

"T" 


I  5lh  I    Abnepoi 


■t  3d  I  Patrapf 


I  6th  I    Trinopos 


Add   to   this,   that   the   descending    line   is   preferred    in 
infinitum,  and  the   certificate  of  the  civilians  in  the  case  of 


(  5^  ) 

Carter  against  Crawley,  viz.  '*  Representatio  in  filiis  fratrum 
''dc.  sororum  tantuin  locum  habet,  ad  ulteriores  vero  coUate- 
'' rales  non  extenditqr  let  yQcantur  ad  successionem  reliqui 
"  collaterales  quicunqoe  in  gradu  sunt  proximiores  rerootiori- 
"  bus  exclusis  ita  quod  infalabili^jr  semper  prior  in  gradu  sit 
"potior  in  successiooe."  And  thjs  civil  law,  as  it  relates  tp 
distribution,  will  be  very  clear. 
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Assumpsit — And  action  on  the  case  originated  in  the 
civ«l  law  ... 
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